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Chapter 1

TheOverarching
Principles



There are three overarching principles contained in the 2011 Act which must be applied
when hearings are making decisions about a child:

1 The need to safeguard amqfomote the welfare of tle child throughout the
c h i d¢hitdhoed is he paramount consideratian

1 The child must be given an opportunity to expresgeav and, if the child
choosedo express a viewRanel Membes must haveregardtohe chi | d’ s v
taking intoaccounttte chi |l d’ s age and maturity

1 Anordercanonlybemade f t he c hi d¢onsidersnt’isbettdr orathei n g
child that aCompulsory Supervision Order warrant, isnadethan ifit is not
made

It is important to separate these preiples from thePanel Membes ° reasons for me
decision. For example the written reasons feaking a decision could not simphlcord

“that it is in the chil d’'s dpexifwhythePanelr est s .’
Members believea hat t he decision is in the child’s

I ® ¢KS ySSR G2 &l ¥S3dzr NR 'yYR LINRY
0KNRdzZAK2dzi GKS OKAfRQa OKAf RRK22R
(s25)

11 This principle is sometimes called the *“p
ort he ‘best interests of the chil deapingi nci pl e’

panels and the courts when making decisions about children. This principle reflects Article 3
of the United Nations Convention on the Rights of the Child which theywelfare of the
child should be a primary consideration of the decision maker.

1.2 This principle means that when making decisions about children and young people
every children’s hearing should havea@se,as its
the welfare of the childi K N2 dzZ3 K2 dzi G KS. OKAf RQa OKAf RK22R

1.3  Panel Membes therefore should consider the longer term impact of the decisions
they take for the child, and weigh this alongside the risks and benefits of proposals in the
short or medum term.
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14 ' Wel fare’ can include al/l parts of a chil
educational needs of the child.

S

ﬁ Example

When considerig a measure of residence, a hearsigpuld take into account all the

available options including the child remaining at home, residing with kinship carers,

residing withFoster Carers or a residential home setting. The short term benefits of one

type of care may be more prominent. That skibuot be the only consideration Panel

Members should think about which type of care would be most likely to provide stability

and safeguard the child’s welfare in the 1| on

1.5 There is one exception to this principla.limited circumstanceshiorder to protect

members of the public from serious harm (whether physicaltberwisg,a chi | dr en’ s
hearing must makea decisionwhich is not consistent with theequirement to have the

chi |l d’ ssthemitahoantnsiderationln such caseshe welfare of the child

becomes arimary consideration. This may apply, for example, where it is necessary to
authorise placement isecure accommodation for a child who has committed a serious
offenceagainst a member of the publandthe child is assess as likely to carry out further
dangerous or highisk behaviours.

Delays in Proceedings

1.6  Panel Members shouldonsider whether any delay in proceedings would negatively

affect the child's welfare. While delay is s
have all the information they need to make an informed decision, it is important to consider
thereasonforay def erral against the i mpact this wi

read more about how to reduce unnecessary drift and del&®art 2, Chapter.9

9EOSLII A2y d NB2 LINKS OhaLSt STQ

1.7  There are some legal tests which are factual te$tese testsanclude‘whether or

not an individual meets theriteriato be deemed a relevant persbar ‘which local

authority should be the implementation authority n a na€&Cdmpulsory Supervision
Order. This means thathe welfare of the childis not a relevant factor in decidirvghether

or not thelegalcriteria are met.The decision of the panel is restricted to whether or not the
legal test is satisfiedseeChapter 2for more information on the legal tests.

10 *
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Example

Thehearinghab een asked t o c¢ on scohdbdimgpannerestiobnlcecbe a f at h
deemed a relevant person. All responsibility for the child is shared equally between the

couple, including the day to day care aswmeimportant decisionsas well as routine

decisions The child ishree years old They have lived asfamilythroughout her life It is

likelythatt he f at her ' s woaldhnaebtithe relevgnt peraon test thate has,

or has recently had, significant involvement in the upbringing of the child.

Even if the hearing was convened because the partner had caused harm to the child, this

will not affectwhether or not they meet the statutory test and should not be taken into
consideration. The e | e v a n tactipgnsdo rsobdetérmine what should baeir rights.

~

0PKS OKAfR Ydzad 0SS 3IAGBSY Iy 2LIIRN

(KS OKAfR OK223at6hEyS8f &EYHABEKFJGA
NBHPNR G2 GKS OKAfRQa OASg> Gl 1AY
|

0 daNAHIT&)

1.8  Providing the child with an opportunity to participateas essential feature of a
children’”s hearing. Thischiplrdmen’'pd ehapmpilngeg,s it
hearing panels. A child of any age shouldsheported to provide aiew unless Panel

Members considethat they are not capable of forming a vieWhe child must be given an

opportunity to provide their views in a way thteney prefer, for example by writing a letter

or recording a video. If the child does not have a preference, or if the preference is

unreasonable in the circumstances, views should be provided in a way which is suitable for

their age and stage of develommt and i n accordance with each

1.9 Panel Membes arenot obliged to make garticular decisiononly because the child

wishes it.T h e cwelfale @ thesparamount consideration for Panel MembeéFkere will

be situations in which doebmotreflect hdr ehi Edheavi e
children’s hearing does make a deRamnebi on whi c
Membersshould explairio the child whythey have done s@ndexplain why they did not

foll ow t hei rchtilea’se argasmggor theidecgision. t e n

110 Reports submitted to the hearing should c
knownto the report writer. At the beginning of the hearinthe chairing membeshould ask

whether theviews of the chilcre accurately reflected in the reports submitted in advance

of the hearing.

1.11 Some childrenrmaynot want to give their views personally Panel Members &
children’s hearing. They should not be force

111

The Overarching Principles


http://www.legislation.gov.uk/asp/2011/1/section/27

¢tKS OKAfRQ&a FGGSYRFIYOS IyR GKSANI @ASga

1.12 There is no expectation or legal requirement that a child must be present at the
hearing to share their viewg&ven if the child has been excused from attending the hearing,
their viewscan be giverto the hearing in other ways. Panel Membenust have regd to

t he c¢ hi indHateverwayghgse are communicated.

1.13 A child may choose to share their views in many different ways. For example:

w the child can be accompanied by a representative or advocacy worker to help them
be involved inthediscusson, i n particular to share th
the child to share their own views, at the hearjng

w the hearing may defer the hearing to anot
ascertained by a trusted adult outwith the hearjng

w a Safegarder may be appointed to speak with the child
wthe child could complete an ‘ALl About Me
w the child may choose to record their views on a video statement to show the

hearing

w the child may use a digital participation taaich as an avatar ddind Of My Own

>

ﬁ Example

fapreheari ng panel has been convened to cons
an upcoming hearing, the panel mwestaminet he ¢ hi | @&dasstthe criteira t i 0 n

for excusabhnd decide ifthe relevant legal tesis met. It is not appropriate to insist a

child attends a hearingnlyto gather their viewsf there is good reason to excuse their

attendance If the child is too young tonderstandthehear i ng or t he chil d
physical or moral welfare is likely to be put at risk by attending, a trusted ,azhdtal
worker, advocacy workesr Safeguarder can obtain the child’s v

hearing and present them to theanel Membes.

Speaking to the child alone

1.14 If appropriate,Panel Members magsk to speak to the child on their ovan without

all other participants being presenthTi s r equest shoul d be phrasec
to you” to avoid putt i ncghidihseentolbaskindtospeak a posi
to Panel Memberseparately from their parents or carers

1.15 All relevant persons and their representatives have the right to be present
throughoutthe entire hearing The child has no automatic right to speak to the Panel
Members on teir own. The chairing member may ask relevant persoragree toleave
the hearing room to alloiranel Members to hava conversatiowith the child without

121
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other adults present. Panel Membeskouldthink carefully about how to word a request to
relevantpersons to leave the room voluntarilyhey should be asked if they would be
willingto leave the room, rather than being told to leavighe chairing member cannot
exclude relevant persons or their representatives against their wishes unless there is
evidence that their presence is preventing the child from giving their views freely.

1.16 Panel Membescan only exclude a relevant person or their representative without
their agreement if the relevant legal test is satisfi&ge theattendancesection for more
information on excluding relevant persons and the neegtovide information about the
contentof discussiornn their absencéo relevant persons when they +enter the hearing
room.

Od ! yORWRBWI 8A 0 SA GV ARS O2y aARSNBR ¢
GKFY AT y2 2BRHBNI 6l a YIRS

117 This principle is sometimes referred to a
intervention principle’

118 A chil dren’ s hear imakgngamordetwil brieg aboattai sf i ed t h
demonstrale benefitto the child. Ths principle also applies to any measures included in

the order so the hearing must be positively persuaded that any measure included in the
orderisnecessaryF 2 NJ 1 KS O KThd réasba or se&sbns musitated in both the

oral and written reasons provided by the hearing.

1.19 Itis important to separate theverarching leggbrinciple from reasons for making a

decision. For examp]éhe written reasons for making a decision should not just say that the

‘Panel Membes felt the order was necessaagitis n t he chil d’ s best int
written reasons should sayhy the Panel Membes believe that the order is necessary and

what benefit making the order will bring to the child.

Example

| f a parent has not been involved in the chi
contact, applying the minimum intervention principle means that it would be difficult to

justify including a measearprohibiting contact in &ompulsory Supervision Ordeecause

there would be no need for it. However, if the parent indicates thegyt will seek contact,

the hearingmay be justified in deciding to make a measure restricting contact and should

give reasns why there should be no contact.

13 %
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This section contains aif the testsPanel Membesmay haveta ppl y i n chil dren
hearings. They are listed here as a reference list. More detailed information on each test

and examples diow they may beout into practicecan be found by following think to the
relevant section.

I & 9 EOdzA A Y T (I3 yWIRISMINGKYTANE ¥ |
2.1 A child can be excused from attending the hearing, or part of the hearing, if:

(a) the hearing relates to schedule one or sexual offence groumahdthe

attendance of the child at the hearing, or part of the hearingyasnecessary for a

fair hearing

OR

(b) the attendance of the child at the hearing, or part of the heanmayld place

GKS OKAfRQ& LKeaAOlFfx YSydalrts 2N Y2NIf 68
OR

(c) taking account of thage and maturity of the childthe child wouldhot be
capable of understandingvhat happens at the hearing, or part of the hearing

Theattendancesection contains more information on applying this test.

0dE®dza Ay 3 | NBEt SOyl SBNEEY2Y FTNRY |
2.2 Arelevant person can be excused from attending the hearing, or part of a hearing, if:

(a) it would beunreasonableto require therel# ant person’ s attendal
hearing or part of the hearing

OR

(b) the attendance of the relevant person at the hearing, or part of the hearing, is
unnecessaryor the proper consideration of the matter before the hearing

Theattendancesection contains more information on applying this test.

154
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2.3 A personmustbe deemed or continue to be deemed relevant person if:

the individualhas (or has recently had) a significant involvement in the upbringing
of the child

Therelevant persorsection contains more information on applying this test.

RO al {/A2yYALJdzt & 2 NB  { dzaJSNWA aA 2y hNRSN

24 A children’s hear i ng o oredntouelard vasyradinpulsorga k e, c o
QupervisionOrder if:

the hearing is satisfied that theo@pulsorySupervisionOrder is necessary for the
protection, treatment, guidance or control of the child.

TheCompulsory Supervision Ordsgction contains the three requirements for a valid
GCompulsorySupervisionOrder.

S® al {Ay3/ 2YyLMA/aSNR Y{ dAISNPREAA2Y h

25 A chil dren’ s he a rfiistinterinsCorapulsody Superdisipn Onderk e  a
ift he chil d’ saresuchrthatdfomis or empmeaion, guidance, treatment or

control it isnecessary as a matter of urgentyat the interim Compulsory Supervision

Orderbe madeand the child is not already subject to arfpulsorySupervision Order

Thelnterim Compulsory Supervision Ordsgction contains the three requirements for a
valid Interim Compulsory Supervision Ordand further information.

TO al WMYSNNY PF/NAY Lde2d 2 NB  { dzLIS NI A 2

26 A chil dr en’ onlymalke diistnnterinsvariatioriofda Compulsory
Supervision Ordeft he c¢ hi | d’ saresuchrthatdfomtbet peoteaticen,sguidance,
treatment or control of the child it is necessaayg a matter of urgencyhat the interim
variationof the Compulsory Supervision Ordee madeand the child must already be
subject to aCompulsory Supervision Order

16 %
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Thereview hearingsection contains further information oimterim variatiors of Compulsory

Supervision Orders
b 21RA &4 Of 2VA AN 20FA Ay

2.7 A children's hearing need not disclose to a person any information about the child to
whom the hearing relates or about the child's case if disclosure of that information to that
personwould be likely to cause significant harm to the child

Thenon-disclosuresection contains full information on the different ways information can
be withheld.

K® { SOdz2NBE | Glai2K2YNRARA! | (iAA22yY |

28 A chil dr en’ s h seaureiact@nmotatyn acitbonsatiordifeome or
more of the following criteria are met:

(a) the childchas previously absconded and is likely to abscond again and, if the
OKAfR 4SNB (2 FoaO2yRx AlG A& tA1Ste GKIFQ
would be at risk

OR

(b) the child idikely to engage in self harming conduct

OR

(c) the child idikely to cause injury to another person

AND

Having considered the other options available (including a movement restriction
condition) a secure accommodati@uthorisation within the order is necessary.

Thesecure accommodatiogsection contains further information.

I. Movement restriction condition

29 A children’s hearing may c¢onsonagoemorea moven
of the following criteria are met:

(a) the child hapreviously absconded and is likely to abscond again and, if the child
were to abscond, It is likely that the <ch
be at risk or

(b) the child is likely to engage in self harming congdaorct

(c) the child is likglto cause injury to another person

AND

17 %
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2. Whether the inclusion of the movement restriction conditiomésessaryor the
child.

More information about the Movement Restriction Condition criteria can be faume.
j. Opportunity to participate

2.10 A peson must be afforded the opportunity to participate if:
w the person is living or has lived with the child,;
w the person and the chdlhave an ongoing relationship with the character of a
relationship between siblings;
wthe children’ s hear i n gificangy affectikgecdbntact or o
the possibility of contact between the person and the child;

ND

the person is capable of forming a view on the matter afitact between theperson
and the child

More information can be found unde@pportunity to participate

199 EOf dzRA y 3 SNARNt SAdzNOGI LA & (

2.11 Arelevant persontheir representative and/or a representative of a newspaper or
news agencycan be excluded from part ofah i | d r e nfdr as lohgeaa nEissarygf:

(a)the chairing Panel Member considers that the conduct of the persuiolent or
abusive

OR

(b) the conduct of the person is slisruptive that the chairing Panel Member
considers that unless the person is énded, it would be necessary to end or
adjourn the hearing

OR

(c) the chairing Panel Member is satisfied ttia presence of the person is
preventing the hearing from obtaining the views of another relevant person
OR

(d) the chairing Panel Member is satsf that thepresence of the person is causing,
or is likely to cause, significant distress to another relevant person

OR

(e) thehearing is satisfied thahe presence of the relevant person is preventing
the hearing from obtaining the views of thetuld

OR

18 %
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(f) thehearing is satisfied that thpresence of the persois causing, or is likely to
cau, significant distress tehe child
OR

(9) the hearing igonsidering anon-disclosurerequest in respect of that person

Theexclusionsection contains further information.

fawWSFSNNAY I | OGHERZEY 2R NBISOEFya LI
212 A hearing can ask t hettheSdottist tegahAidBoaRle por t er
with a child or relevant person’s details if

(a) for the purpose of enabling a child or any relevant persopaxicipate

effectivelyin the proceedingb e f or e t he c hmaydernecessasy thite ar i n ¢
the child or relevant person be represented bySwolicitoror counsel

AND

(b) it is unlikely that the child or relevant person will arrange to be represented by
a Sdicitor or counsel

Thesectionon legal representatiortontains more information.

1914
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a. Hearing orders

1 There are four ordersvhicha hearingmaymake:
- Compulsory Supervision Ord@OMPULSORY SUPERVISION PRDER
- Interim Compulsory Supervision Ord@€SO)
- Medical Examination Ord¢MEOQ)
- Warrant to Secure téendance

1 Only oneorder maybe inplaceat anyone time other than a warrant to secure a
child s attendance which may be made wi't

1 A GompulsorySupervisionOrder and an Interim GompulsorySupervisionOrder must
contain:
- at least onespecificmeasure
- an implementation authority(the local authority responsible for carrying
out the measures required by the order)
- adate on which the order will expire

b. Measures

1 there arenine separatemeasures whiclmaybe included in &£ompulsory
Supervision Ordeor aninterim Compulsory Supervision Order

1 there is an express duty on the panel to consider a contact direatienery hearing
when making, varying or continuing a Compulsory Supervision Order

1 if noother measuresare included in the order, the hearing must includstandard
measure which states thab i KS A YLIX SYSy Gl GA2y | dzi K2 NR (@&
FYR &adzLIR2 NI (2 GKS OKAfRQ

¢t S NAY 3T 2NRSNE

3.1 A hearingnaymakeany offour legal orders Three are interim orders pendirgg

h e a r ienigoh about whether or not @ompulsory Supervision Orderneeded The

2011 Act provides that there should only be one order in force at any one time, with the
exception of a warrant to smire attendance. Forexamplda chi |l dren’ s hear.i
to consider changing the arrangements in placeafohild already subject to &ompulsory
Supervision Ordeithe hearingcanonly vary the existingcompulsory Supervision Order

the hearing cannot maka separateriterim Compulsory Supervision Order

21 %
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3.2  The four orders are:

Compulsory Supervision Order
Interim Compulsory Supervision Order
Medical Examination Order

Warrant to Secure Attendance

egeege

Compulsory Supervision Ord¢€S0Ojs83)

3.3  Ahearingmay make a&ompulsory Supervision Ordéit is satisfied thatt is

ySOSaalNE F2NJ G§KS OHKréafmemar cohdNlPACSPuiisbrg y > I dzA R Y
Supervision Ordes a substantive decision and should only be made following the

acceptnce or establishment ahe groundsfor referraland a full discussion at a hearing.

The three requirements
34  There are three requirements for@mpulsory Supervision Orderbe legally valid
1. It must contain at least one of the measures listed below:

I the child resides at a specified place

il. authorisation for the person in charge of tkpecified place to restrict
thec hi libeity s

iii. non-disclosure (either directly or indirectly) of the specified place

Iv.  amovement restriction condition

V. asecure accmmodation authorisation

vi.  that the implementation authority arranges apecifiedmedical
examination and/or treatment ofhe child, subject to the child giving
consentif of an age where he or she cprovideconsent

vii.  a contact directior(it is necessarythat this be consideredby each
hearingmaking varying or continuinga Compulsory Supervision
Order)

viii. —any other condition which the child must comply with

ix.  the implementation authority carries out specified duties in relation to
the child

EveryCompulsory Supervision Ordawust include at least one of the measures listed
above and detailethelow. In practice, mny Compulsory Supervision Ordereet

this requirementwith a measure regulating contact or stiputag where the child
should resideEven if the child does not require to move residence, if necessary, the
hearing may specify which parent the child shall reside with, and that would be a
valid measure makinthe Compulsory Supervision Ordegally compeent.

2 4
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I f none of these seem appropriate the hea
measure that? i KS A Y LI S Y Sy will piiokide Bupervigiorka d\shppost
02 0K 3o edsre thak theCompulsory Supervision Ordsrlegallyjcompetent.

Not every decision mde by a hearing is a measu€@nly the legal provisions
summarised above are msares which form part of @ompulsory Supervision
Order. Decisions for examplethat there should be analy review or that the next
hearingshould include one of the sanianel Membes are procedural decisions
Examplesre listed inChapter 6 'Further Decision®rocedural decisions alone are
not sufficient to makea Compulsory Supervision Ordeompetent.

2. The hearingnust specifythe local authority which is responsible for giving effect
to the order.

This is called “the i mplementatis‘otnheaut hor
relevant | ocal authority’”™ which is define

a) the local authority in whose area the child predominantly resides

OR

b) where the child does not predominantly reside in the area of a particular
localauthority, the local authority with whose area the child has thesest
connection

The question ofclosest connections a question of fact. &isions shold be based

on the facts of the i Rdcwvodsasuchi &g’ wher
family members live, wherthe child has contaawith family,andthe future Cae

Plan for the child makpe relevantfactorswhendecidingwith which area he child

has the closest connection

Thewelfare of the child is not a consideration when making a decision about which
authority is the implementation authority.

When consideringhe r el evant Inmaccauntmasubt takemn of any ’
period of time in which a child liveis a residential establishmein a particular local
authority area as a result of the orddfor example, where a child lives in a
residentialplacement in a different local authority area from wheredreshe
normally lives wth hisor herparentsor guardianthe implementation authority
remains the local authority in whidie or shewould normally livenot the local
authority in which theresidential placement i®cated

The implementation authority may request that another local authority or health
board assist them to implement theéompulsory Supervision Ord@183(3))In the
case of a health board, if the implementation authority considers that the health
board has failed to respond to the requesithout good reasonthey may refer the
matter to Scottish Ministers.
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Although not a legal requirement, it is best praetifor a representative of the
proposed implementation authority to be present at the hearing, where practicable,
or that the implementation authority has providemireportto the hearing This is
particularlyimportant where alocal authority is proposing éhange of

implementation authority.

o® LG Ydzad aLISOATFEe WiKS NBftSOIyd LISNA2RQG

The relevant period is how long tli@mpulsory Supervision Ordeill last. The

relevantperiod begins with the day the hearing makes the orddére Compulsory

Supervision Orderan last fora maximumafne year, or to the chi
birthday, whichevers earlier The hearing must specify the date which the

Compulsory Supervision Ordeill expire.Thisindicates the relevant periodVhere

the order is continued, the relevant period can be specified by a heauinigssit is

in the interests of the childo identify a shorter period the relevant period

specified by the hearingvill be one year

e

ﬁ Example

Decision to make aCompulsory Supervision Ordgpecifying Anytown local authority as the
implementation authority and having effect until and includind"I3ctober 2@2s.91(3)(a)
TheCompulsory Supervision Ordecludes a measure tha&nytown local athority will
provide support and supervision to Logan.

ReasonsLogan has not beein touchwith any support services aarried outthe planthat
he attend school on a paitime basis. His school attendanias dropped ands now 63%
overall, 22% this terprwith no signs of improvement. Log&masbeen chargedthough not
convicted)several times by th@olicedespitepersistentattempts by socialwork services to
redirecthis behaviouaway from offendingACompulsory Supervision Ordemow

required to provide substantial support to4engage Logan with education and reduce his
offending.

3.5 When a Compulsory Supervision Order is in force and requires to be varied
matter of urgent necessity, an interim
hearing is not able to make a substantive decision to vary the order. Interimivagaf
the Compulsory Supervision Order can last up to 22 days.

svari a

3.6  Unlike Interim Compulsory Supervision Orders, interim variatioasiat stand alone =
.. .. . . L]

orders, theymerely vary the existing Compulsory Supervision Order. There is no maximem

to the nunber of interim variations allowed. This means that there may come a time whean

24 4

Orders and Measures



the Compulsory Supervision Order is due to expire. If the order is allowed to lapse, therg will
be no order for Panel Members to vary on an interim basis. Therefore the pridriye -
children’"s hearing will be to review thse Con

decision if necessary, to ensure the order does not lapse and leave the child unprotecte.
n

Interim Compulsory Supervision Ord€iCSOJs86)

3.7  An hterim Compulsory Supervision Orderay be made onlif there is no existing
Compulsory Supervision Orderplace. If &2ompulsory Supervi Orderis already in place
andone or more of the terms of the order need to be changaath as a change of address

or contact arrangementsand the hearing have deferred their decisionh e c hi | dr en
hearing should make anterim variation See the sction onreview hearinggor more

detail.

S

3.8  The test for makingn initial Interim Compulsory Supervision Ord@€SQis that

t h e ciatibnds’'sigh tisabs a matter ofurgencyit is necessarfor the protection,
guidance, treatment ocontrol of the child that thénterim Compulsory Supervision Order
be made.

The three requirements

3.9  As withaCompulsory Supervision Ordan Interim Compulsory Supervision Order
must containthree elements

1. It must contain at least one of the measures listed below:
i. the child resides at a specified plad®a requirement to reside at a

place of safety away from the place the child predominantly resides
il. authorisation for he person in charge of the specified place to restrict

the child’ s |liberty
iii. non-disclosure (either directly or indirectly) of the specified place
iv. amovement restriction condition
V. asecure accommodation authorisatipn
Vi. that the implementation authoty arranges a specified medical

examination and/or treatment of the child, subject to the child giving
consent if of an age where he or she can provide consent

Vii. a contact direction

viii.  any other condition which the child musomply with

iX. the implementation authority carries out specifiglities in relation
to the child

. It would be unlikely that amnterim Compulsory Supervision Ordeould be
required as a matter of urgenaynless there is aeed forone of thespecific
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measure above to be put in placsuch as aneasureof residence or a contact
direction. However if no other measure is necessatite paneimustinclude the
standardmeasure that¥ (i iKn@ementation authority will provide supervision and
ddzLIL2 NI G2 GKS OKAfRQ

It is worth noting that an Interim Compulsory Supervision Order made during a proof
application cannot include a requirement for the implementation authority to
arrange a specific examination of the child.

2. The hearingmust specifythe local authority which is responsible for giving effect
to the order.

The implementation authorityis t he r el evant | ocal authori:t
authority for a child is defined as:

a) The local authority in whose ard®e child predominantly resides
OR

b) Where the child does not predominantly reside in the area of a particular
localauthority the local authority with whose area the child has thesest
connection

The question ofclosest connections a question of factDecisions should be based

on the facts of the individual <child’s «ci
family members live, where the child has contact and what the future Care Plan for

t he chil d’ s altberslevdneto de@dingvith winich girea the child has

the closest connection.

The welfare of the child is not a consideration when making a decision about which
authority is the implementation authority.
When considering ‘ moadcenvnustbe tdkenofanhy pexiadt h or i t
of residence in a residential establishment. For example, where a child lives in a

residential placement in a different local authority area from where he or she

normally lives with his or her parents or guardian, the impdetation authority

remains the local authority in which he or she would normally, inat the local

authority in which the residential placement is located.

The implementation authority may request that another local authority or health
board assist thento implement theCompulsory Supervision Ordén the case of a
health board, if the implementation authority considers that the health board has
failed to respond to the requestithout good reasonit may refer the matter to
Scottish Ministers.
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Although nota legal requirement, it is goqaractice for a representative of the
proposed implementation authority to be present at the hearing, where practicable,
or to have otherwise submitted a report. Tlsisould be thecase where a change of
implementation authority is being proposed.

o® LG Yda@kS aNBSIOSGFey (W LISNA2RQ®

The relevant period is the length of time the order will last. The reiyeeriod for
an hterim Compulsory Supervision Ordsrwhichever occurs first:
fTthe date of the next children’”s hearin
1 the disposal of a proof application by the Sheriff;
i a day speified in the order;
1 aperiod of 22 days.

e

ﬁ Example

Decisionto make annterim Compulsory Supervision Ordgpecifying Anytown local
authority as the implementation authority and having effect until and includirity 26
February 202 at the latest s.93(5)The implementation authority will provide supervision
and support to the child.

ReasonsOver the last month, MandMrs McDonaldchavenot met with theirsocialworker

or been in touchlandthe Policehaveattended the family home inesporse to two calls

aboutdomestic abuseMark hasnot been seen at nursery t0 days His parentdatestdrug

samples were positive for opiatesdthey have missed their last two appointmentsth
drugrehabilitation services As nei t her parent appeared at t
are serious concerns about the immediate safety of the children.

FurtherInterim Compulsory Supervision Ordg(ICSOs)

3.10 A hearing may make a furtherterim Compulsory Supervision Ord@€SO0) if it is

satisfiedthat he chi |l d' s suchumBaancesi arpecessary |
protection, treatment, guidance or controli K &qukied as amatter of urgencylest

appliesonly to the first Interim Compulsory Supervision Order

311 Ifa chil dren’ s he &hildremgs hReesp odritreerc tteod ntahkee a
application, prior to that application being determinesilu b s equent chi Il dren’ s
make up toa maximum othree Interim Compulsory Supervision Ordein these

circumstartes, a child may be subject totérim Compulsory Supervision Ordeior a

continuous period of up to 66 days. Aftertlexpiryof66days he Chi | dren’ s Rep
make an applicatioto the Sheriff askingfor an extension, or variation, of the order.
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3.12 Where grounddgor referralhave been accepted or established theradslimit on
the number of ihterim Compulsory Supervision Orgesuccessive hearings can make.
However Panel Membes shouldconsider the impact ofepeatedshort-term decisions, and
the resultinguncertainty, on the child and relevant persons.

Interim Compulsory Supervision Ordspecifying the child be kept in a place of safety

3.13 Instead of specifying a place of residence for a child]ritexim Compulsory
Supervision Ordemay contain a measure which specifies that the chitgdgiired to stay
in a place of safety away from the place where the child predominantly resides

3.14 For the hearing to make or varyGompulsory Supervision Orderrequirethat the
child resides at a place where the child would be under the charge or control of a person
who is not a relevant person, the hearing has to have received and considerpdrafrem
the relevant local authority or implementation authority. This report should provide the
authority’ s recommendations on:

a)the needs of the child

b) the suitability of the place or places
c) the suitability of the pexm who would have charge or control over the child to
meet the child’”s needs

3.15 The implementation authority must confirm to the hearing that they have carried
out the procedures and gathered information to satisfy Regulations 3 and 4 of the Looked
After Children (Scotland) Regulations 20@@ormation about the proposed carer(s)

required for the hearingo make a substantive decisign‘ ¢ a r e r If agareo grdfile is ’ )
not provided,the hearing should consider makiag Interim Compulsory Supervision Order
including a place of safety measuiéhe hearingamot makea Compulsry Supervision
Orderwithout full information

3.16 Ifthe hearing isconsideringmaking annterim Compulsory Supervision Ordeith a
measureof residenceawaybut no suitableplacementhas yet beendentified, the hearing
should carefullyweigh upthe risk to the child in theshort term against the distress and
uncertainty the child may experiencknowing they willnot return home butalsonot
knowing where theywill be staying for the immediate future

3.17 In essencethe hearingmust consider aafully whether it is better for the child to
move on an unplanned basis immediatdtyan to remain where they are until a deferred
hearing can be arranged and a suitable placement identiff@hel Membes must clearly
identify their reasons for decidingpon either option This isconsistentwith the
overarching principl®ef keeping thewelfare of the child throughout their childhood as
paramount at all timesndthe need toconsiderthe short, medium and lonterm effectsof
Panel Meeodorsr s ’
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A\
o Example

Decisionto include in theorder a requirement that the child reside at any place of safety
away from where he/she predominantly resides

ReasonsOver the weekend, th@olicewere called to a serious incident in the family home
where the children were present. A fight took placevween Mr Farmer and several men,
all of whom were using drugs and drinking heavily. Mr Farmer was unable to care for the
children safely and still does not accept they were at risk. Since Saturday, the children have
been staying with their maternal grandrir and are happy, safe and settled in familiar
surroundings. Unfortunately, this plac
behaviour Aplace of safetyriterim CompulsorySupervisionOrder will allow the children to
be kept in a safe place tihthe grounds are heardvenif their grandmother is no longer
able to look after them.

Medical Examination OrdefMEQ)(s87)

3.18 A

that the child has an unmet medical ne€ebhis can be either a physical or psychological

need.

3.19 AMedicalExamination Ordecan bemadeonly if a groundfor referral has been
accepted orestablished but noaCompulsory Supervision Ordés yetin place If there is an
existingCompulsory Supervision Orderplace then amnterim variationto the Compulsory
Supevision Ordershould be considered insteadth an appropriate measure directing the
implementation authorityto arrange a specified medicakamination and/or treatment for
the child

ement

¢ h i hedringecan nsake Bledical Examination Ordéfrthe hearing considers

3.20 AMedical Examination Ordenay be made where the hearing is satisfied that it is
necessarydr the purposes of obtaininfyrther information, or carrying out any further
investigationneeded before the subsequent <chi

|l dr en’

3.21 AMedical Examination Ordés an order athorising any of the following measures
for the relevant period:

egeegeeec

the child attends or lives at a specified clinic, hospital or other place

a specified local authority arranges a medical examination of the child
non-disclosure (either directly or indiregdl of the place where the child is to stay
a secure accommodation authorisation

a contact direction

any other condition to ensure the child complies with the order
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3.22 TheMedical Examination Ordenustinclude at least one of the above measures.
Howeve an MedicalExaminationOrder doesnot require a measure requiring a medical
examination of the child.

3.23 All medical measures, whether included as part Gaanpulsory Supervision Order
Interim Compulsory Supervision Order MedicalExaminationOrder, require thatthe child
consentto the medical examination or treatmeiftthe medical practitioner is satisfied that
the child is of an age and level of maturity to understand the nature and possible
consequencesThere may also be circugtances where a medical practitionisrunwilling to
undertake the examination, aronsiderghat parental consent is required.

3.24 The'relevant periodfor aMedical Examination Ordés whichever comes first: the
beginning of t hiag; adakspeciftetiin thedorder;pericziof P2elays.
FurtherMedical Examination Ordsrcan be issued by subsequent hearings, however the
hearing should consider thenpactof one or more deferred hearings the child and
relevant persons

3.25 In some situations, it will be necessary Ranel Membes to decide whether to

issue arinterim Compulsory Supervision Ordermakea Medical Examination Order

Where the principal i ssue of concerm to the
medical assessmeitr examination a Medical Examination Ordes likely to be the most

appropriate order. In other circumstanceasacluding when medical treatment is requireah

Interim Compulsory Supervision Orderay bethe most appropriate order.

Warrant to secure attendancgs88)

3.26 A warrant to secure attendance give®aliceOfficer the power to search for and
apprehend the child, keep thehild in a place of safetgand bring the child before a
chil dr en’ sPolice©fficerimaygreak dbgekckfast (ocked places if necessary.

3.27 A warrant to secure attendance can only liesuedon the applicationof the

/| KAt RNXB Y Qe heling@indi @aidd warrant of its own accordWhere an
application has not been nPamkkeMembgsthinkae Chi | dr e
warrant to secure attendance shoulpbrtebtd consi
consider makingn application. However KS / KA f RNB Yy Qa regured2oNIi SNJ O
make the application and may decline to do so

328 A warrant to secure attendancenlanthose chi |l d
situationswhere itseems no other wagf securing thee h i attentdasceat the hearing is

possible It must be used proportionately; the hearing should have considanetruled out

all other optionsto obtaint he c¢ hi | d ' Paneldavierhbesrsitbalchats@be satisfied

that the attendance of the child iseededin order to make a decision.
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329 Where an application is made buydehguiee Chi | d
whether the child is aware of the hearing, for exampézause they have been sent a letter

by recorded deliverypostsaying that they musattend that hearing andthat receipt has

been confirmedIf it seems thathe child is unaware of hisér duty to attend the hearing

Panel Members shouldsue a warrant to secure attendanacaly in exceptional

circumstancesThis may be where, for example, knowleddg¢he hearing would place the

child at greater risk, such as in a case of forced maryiagen a child has been reported

missingor where the child has repeatedly failed to attepdevious hearings and there is no
realisticprospect of the child attendingrg future hearing.

3.30 The hearing should consider alternative options in fing instance For examplea
socialworker, representative oadvocacy workemight help the child travel to the hearing
or the childmay need to benotified againof a further hearing.

3.31 Where the decision is to issue a warrant to secure attendgatheewarrant may
contain a measure prohibiting the disclosure
if appropriate.

3.32 A warrant to secure attendance can last for a maximum of seven days from the time

the child is first detained. Itwidlomet o an end i f the child atten:
before then. Where the warrant is issued by a Sheriff the maximum lesfgiletentionis 14

days.

3.33 Inpractice, whenachildéddet ai ned on a wor keportgrwilay, t he
arrange a heangto take place orthe same day, wherever practicableo that the child can
be found and brought before a hearing quickly

0D aSl adzNBa

3.34 The following measuremaybe attached to a @mpulsorySupervisionOrder or

Interim CompulsorySupervisionOrder. There must be at least one measure attached for a
GCompulsorySupervisionOrder to be valid. Some, such as a contact direction or a measure
stipulatingac hi | d’ s,willeesused regularlgPanel Membesshould be aware of all
measues available.

I. The child resides at a specified place

335 This could be a residential establishment
school, with foster carers, relativesr with a parent.

336 The children’ s he afresdancedoatine cmlddsanethal ny pl ace
other measures, the agreement of the implementation authority is not requiregrditice

however,a Panel Membeshould name a place of residenoalyif they are satisfiedhere

is an availableplace for thechild.
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3.37 If the implementation authority cannatmmediatelyfulfil the requirement of the

measure, for example, if the named residential establishment is fully occupied, the

legislation allowsthé ocal aut hority to ar r aceigaplatelofe c hi |
safety for up to 22 daywhile they try to fulfil the measure. If, after this period, they still

cannot fulfil the @mpulsorySQupervisionOrder, the local authority must ask fa review

hearing.

3.38 Ifthe hearing considexincluding a measure naming a place of residence other than

with a relevant person the hearingust have a report from the implementation authority

which provides information about the needs of the child, the suitability of the placement to

meet the needs bthe child and the suitability of the person who is to have charge or

control over the child to meet the child’” s n

3.39 The implementation authority must also confirm to the hearing that they have

carried out the procedures and gathered infornmatito satisfy Regulations 3 and 4 of the

Looked After Children (Scotland) Regulations 2008.i s may be referred to
Reporter aRkule 80or acarer profile

L
K

‘-‘ Example

Decisionto include in the order a requirement that the child residgh Mr andMrs Jones
at 73 High Street, Anytown

ReasonsSar ah’ s parents are unable to meet her <c
continued abuse of prescription drugs and reliance on alcohol. Sarah i®aniyeeks old

and requires albf her emotional, physical and healttfeedsto be met by the adults iher

life. MrandMrs Jones are experiencé&dster Carers with significant experience of caring

for babies with foetal alcohol syndrome and
as well as provide a highvel of care.

li. Authorisation for the person in charge of the specified place to restrict the
OKAf RQa f AO0SNI &

340 The children’s hearing may specify ways i
liberty of the childto be restricted by the person in charge of theadishment Residential
establishmentsalso have limitegpowersto restrict libertyw t hout t he hefari ng’
necessary
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lii. Non-disclosure ofa named place of residence

3.41 Where an order includes a measure that the child is to residespecified place
(seei. The child resides at a specified plat®ve), the hearing may also include a measure
which prohibits the disclosure of treddress of thaplace.

3.42 The measure may prohihilirect or indirectdisclosure Prohibition of disclosure
generallyrefers tothe withholdingof the address where t child will be residing, dhe
name of the establishment if it is a residential placement.

3.43 Prohibition ofindirect disclosurenay be required to allow other information to be
withheld becausehe c h i plad€ ofresidence can be ascertairfeam other information
This might includéhe names of the carers,the name oftheir schoolor GP practicetc.
When a hearingnakes a decision timclude a prohibition on the disclosure of a place, the
Chi | deperterwil ideRtify whichinformation is notto be disclosedn reportsin order
to prevent indirect disclosure.

3.44 The hearinghouldspecify the persor persors to whom disclosure is not to be
madeand justifywithholding information fromeach persorseparately

u .. . .
Test fordecisionmaking non-disclosure measure

3.45 While other types of noflisclosure have a clear significant harm telsere is no
explicit test for making aon-disclosure measuréWhen considering whether to withhold
t he c¢hi | dtheshearirg shiouddéhave ie mind a range of consideratiolbese
include the usual considerations of necessity and minimum intervention, also whether
granting or refusing a nedisclosure measuraould risksignificant harm to the child. This ]
shouldallbec onsi dered against the overarching con:
throughout their childhoodeing paramount.

3.46 Itis possible to include a measure withholding the address of thd fdrithe

n
|
n
n
|
n
n
|
n
n
|
n
n
|
n
n
|
n
n
|
= benefitor relevant rightsof someone other than the child such as foster carers, prospective
|
n
n
|
n
n
|
n
n
|
n
n
|
n
n
|
n
n
|
n

adopters or other children in the placemeitowever, it would be hard to justify such a
significant interference with the right to family life of thailt and parents without their
beingsome risk to the childvere the address to be disclosed.

3.47 Examples of when this measure may be appropriate include when someone m
attempt to make contact with the child when it would not be in their beserests or may
undermine the placement or prospective lotgym home for the child.

IIIIII@IIIIIIII

3.48 Whether a measure of nedisclosure of residence is required should be discussell
during the course of the hearing, after discussions on whether the proposed named 1
placement is appropriate and required. In other words, a hearing should discuss whether a
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measure of residence is required before discussing whether that named place of residence
should be withheld.

Test for decision making:an-disclosurerequest relatng tothe address of prospective
adopters or carers

3.49 Whenrecommendngthat the child move tdive with prospective adoptersiew
foster carers or kinship carers, the local authontyst prepare information for the hearing »
about the proposed new homevhich wil include the new address. When submitting this ;
information they may asthat the new addresss not disclosedThis means that a nen .
di sclosure request to witflomoheidformationusodily 12d’ s p
provided to the hean g s’ p a mdymneed tgb@matiebefore orat the start of the -

hearingandwelb ef or e t he hearing’'s decision about v
Order should be made and what measures to includee test to be applied is that sharingE

the information is likely to cause significant harm to the child.

|
3.50 Panel Members must detmine a nordisclosure request at the start of the .
c hi | dr e nahdsnushapplyrthe teg that sharing the information will cause significet
harm to the child. If Panel Members consider that the requizsts notsatisfy that test, -
they mustrefuse tre non-disclosurerequest.However i the information relates to the -
chil d’” s pl aicskouldrfot be disslosedeintilche hearing hasddedwhether =
to make a Compulsory Supervision Order and has an opportunity to considesther a n
measure omon-RA & Of 2 4dzNB 2F G(KS OKAf RQa LX I OS 2% NB
interests. Premature disclosure of informatioshould notprejudicet he hear i ngs s
consideration of any measure of nalisclosureo f t he chi | d’ sTheRuleacle of
requires thatthe hearing ensures that information which is the subject of a ndrsclosure
request is provided at such time, and in such mannas,the hearing considers -

||

appropriate.

ﬁ Example

Decision:To include in the order a prohibitiomalisclosure of the place where the order
requires the child to reside to Rebecca and Barry Jones.

ReasonBarry made multiple threats during today
and remove them from foster care. Barry was intimidating and aggyve Heshowed no

understanding thathis kehaviour was inappropriate. Considering his actions today @hnd h

history of violencethere is a real danger he would remove the children from the foster

placement if he were to know the address the placewhere the childrerareliving.

Although Rebecca is supportive of the placement and has never indicated any intention to

disrupt the childrenjt would beimpossible for heto keep this information from Barry

therefore the nondisclosure ofesidencemustalso includerevention of disclosure to

Rebecca.
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3.51 At each review hearingf, Panel Memberslecide to renew or continue the
Compulsory Supervision Order, they mdstide whether or not the measure prohibiting
RA&aOf 2adz2NB 27 (stil Beededds itk Gny otheRmeasré 4 A &

Iv. Movement restrictioncondition (ss 84 125

3.52 A Movement Restriction @hdition (MRC)s a measure a hearing can include in a
Compulsory Supervision Qndor Interim Compulsory Supervision Orderrestrict the
movement of a child to a specified plader example, the child is to remain at their home
address between 9 pm and 7 am. Compliance with the condition is monitored by an
electronic tag. A movememestriction condition forms part oh system of intensive support
and monitoring which involves the child having their movements restricted whilst at the
same time receiving intensive support. The details of the intensive support the child is to
receivemust be contained in a movement restriction care plan.

3.53 Movement restriction conditions are intended to be a direct alternative to secure
accommodation for a child armust be discussed as an alternative by every hearing
considering making a secure authorisation.

The legal requirements
3.54 Thereare two steps the hearing must consider in order to make a movement

restriction conditionand more information on the secure afdiovementRestriction
Condition criteria can be foundhere:

m Legislation and Legal Tests

1. Whether one or more of the criteria in s83(6) are met. These are:

(a) the child has previously absconded and is likely to abscond again and, if the child were to
abscond, it is I|Iikely that t haealdkehtriskdr’ s physi
(b) the child is likely to engage in self harming congdart

(c) the child is likely to cause injury to another person

AND
2. Whether the inclusion of the movement restriction conditiomésessaryor the child.

3.55 When a hearing has decided to make, or contirm&ovement Restriction
Gondition, there are somemeasuresvhich must be included in the order and there are
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some measurewhich may be included.
3.56 Measures thamustbe included in the order are:

a. The full name, if applicable, and address of the place where the child is to reside
including whether this includes any garden ground or other outsjBece beloging

to the place of residence;

b. The days of the week, and specific hours (not exceeding 12 hours) the child is
required to remain at thaplace;

c. The name of the person who will be responsible for monitoring and reviewing the
¢ h i lompliasmce with all of the measures included in the order, including the
movement restriction care plan. This will typically be a named officen tiee
implementation authority.

d. The name o& person contracted to provide a service on behalf of the
implementation authority and the company providitige monitoring equipment,
currently G4S;

e. The period for which the condition is to have effect, up to a maximum of six
months.

3.57 Further measures thanhay be includedas part of theMovement Restriction
Conditionare:

a. any address, location or place where the child is not to enter

b. any requirements to allow the responsi
compliance with the order
C. any requir ement garticipation ie,loracéoperation witl, t he ¢ h

the movement restriction care plan

d. any contingency arrangements necessary

e. any planned respite arrangements necessary

f. the method by which compliance with the movement restriction condition will be
monitored —this will usually be radio and electronic monitoring located at the

address the child is required to remain, but if this is not reasonably practicable it may
be by mobile receiver

g. any further measures whighay usually be included in @@pulsory Supervision
Order or hterim Compulsory Supervision Order

3.58 The hearingnust specify an early review when making, or continuing, a movement
restriction conditionwhich may lastip to amaximum of six monthsThe reviewwill
consider whether thenovement restriction conditioshould continue

The movement restriction care plan

359 Where a child is subject to a movement restriction condition, the implementation
authority must prepare, in writing, @ h i |lah.’ Tkis pRn must, so far as practicable,
address the immediate and longer term needs of the child with a view to safeigigeadd
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promoting the child’ s welfare (“a movement r
out the services the implementation authority will provide to meet the care, education and
health needs of the child andmtust specifically include:

a. details of alternative accommodation which can be accessed by the child if

necessary

b. the provision of a 24/7 crisis response service, which must include a telephone

service

c.the arrangement s fsparticipatos prageedssamg t he chi |l
cooperation with the plan

d. the arrangements for review of th€ h i [|lah,’ which Phust be no later than three

months after the decision to include a movement restriction condition has been

made by a childr.en’s hearing or Sheriff

360 I't is not a | egal r equihaseamesstbthechptah t he ch
prior to making a decision to include a nemrent restriction condition. Thiecal authority

must providea copy of this plan to the Principal Reporter when completed and when

reviewed.If a care plan has been prepared to support a recomdagion from the local

authorityit is good practice for thbearing to have a copy of trmareplan. The hearing

should considethe intensive support packag&oposed or planned fathe childto support

the movement restriction condition, when considering if this is the best decision for the

child.

Legal assistace

3.61 Legal representation is not automatically available for a child where a movement
restriction condition is bd¢owewr,ictheheaingisr ed by
also considering secure accommodation, the criteria for automatic legal aidenifiet.As a

movement restriction condition involves complstatutory provisions and represents a

significant interference with the liberty and family life of the chdchearing should consider

whether the child is able to effectively participate in the hearing without the assistance of a
representative, whether &olicitoror other advocateThe child is likely to be entitled to

legal aid in these circumstances.

Ve

ﬁ Example

Decision:Matthew is required to comply with a movement restriction condition in the
following terms:
a) Matthew is to reside at 287 Westburn Road, Anytown
b) Matthew is to remain at the above address between the hours pfand 9
am on each of Friday, Saturdagd Sunday nights

<y §
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c) Matthew must comply with radio and electronic monitoring of his
compliance with the above restrictions as described in regutafid)(a)
and/or 7(1)(b) oftheChi | dren’ s Hearings (Scotl and
RestrictionConditions) Regulations 2013

ddThe children’s hearing designates Kath
Anytown Council, and G4S in terms of Regulations 4(1)(a) and (c) of the
Children’s Hearings (Scotland) Act 201
Reguléions 2013

e) Matthew is required to comply with the above movement restriction
condition for a period of six months.

ReasonsMatthew has been invieed in stealing cars wita group of much older peopléle

is at risk of significant harnbeing present inars which are being driven recklessly and at

over 70 mph in residential streetsle has alreadyausedan accidentvhile driving.He is

likely to cause harm to othetsy driving without a licencaVithout exception, these

offences have been committed betwas 10pm and midnightt the weekendherefore a

movement restriction condition, stipulatingpat he must stay at homduring these key
periods, combined with intensivebehaipyort, sh
and the level of risko himself and others.

V. Secure accommodatiorauthorisation (ss 85151¢ 153

Two decision making stages

362 A chi | dr enmayasthorise pacing a ¢hild in secure accommodation as part

of aCompulsory Supervision Orddmterim Compulsory Supervision Ordéfedical

Examination Ordeor warrant to secure attendancdélthougha hearing has made a

decision to authorisé h e ¢ laderedt’insecupeaccommodationthere are additional
decisionmaking steps beforéhe childmaybe placedThei mp | ement at iChief aut ho
Social Work Officer, in consultation with the head of the secure unit where the child is to

reside,will decice whether or notto implement the authorisationlt is important that the

chairing member ensures the child and relevant person(s) understand that there are two

decision making staggethe hearing decision and the Chief Social Work Officer/head of unit

dedsion.
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http://www.legislation.gov.uk/asp/2011/1/part/14/crossheading/secure-accommodation

The hearing decision

3.63 When a hearing is considering a secaceommodatiorauthorisation, hearing
members must be satisfied that:

M Legislation and Legal Tests

1. One or more of the criteria in s83(6) are met. These are:

(a) the child has previousabsconded and is likely to abscond again and, if the child were to
abscond, it is I|Iikely that the chil;dr’ s physi
(b) the child is likely to engage in self harming congdart

(c) the child is likely to causgjury to another person

AND

2. Having considered the other options available (including a movement restriction
condition) a secure accommodation authorisation within the order is necessary.

3.64 Itis essential that the hearing considers both thespstduring the discussion at the
hearing, and explains why both steps are satisfied in both tralrand written reasons.

3.65 In addition to the measure requiring the child to remain in a secure accommodation
establishement, lte hearing must alsmclude details of a nosecure establishmenh

whichthe childmayreside. If the secure accommodation estate also includes an open
residential section, this will need to be stipulated in tiempulsory Supervision Ord&See

the exanple below for more details.

The secureand movement restriction conditioncriteria

(a) The child has previously absconded and is likely to abscond again and, if the child were
G2 1 0a0O2yRZ AdG A& tA1Ste GKI G Ookiébea@kskt RQa LI

366 A child can only be considered to have “a
required to stay. This will generally not ©be
specific measure on t keanditiomthehdaring needstber . To s a

demonstrate three elements:

1. ahistory of absconding
2. a likelihood of further absconding
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3. how the child’"s physical, mental or mo
of absconding-for example through drugr alcohol misusesexual exploitationor
associating with people with a history of offending
These elementmaybe demonstrated through a history of previous similar behavimur
experiences
(b) The child is likely to engage self-harming conduct
367 “ Sélafr mi ng conduct” should be interpreted
physical harm to themselves as well as, for example, serious drug and/or alcohol misuse.
This is not an exhaustive list. Whether a child is emgpmi self harming conduct is a
guestion of fact which must be considered by

circumstances.

3.68 In common with the othecriteriafor authorisation of placement in secure
accommodationthere must be evidete to support a conclusion that the child is likely to
engage in self harming condudt manycases this will be a history of similar behaviour.

(c) The child is likely to cause injury to another person

3.69 This can be physical or mental injuryaieother person, buhot any financial or
property loss. For exampleffences of theft would not be sufficient to meet this test.

3.70 Again there must be evidence to support a conclusion that the child is likely to cause
injury to another persopevidercemay include a history of such behaviour.

Review

3.71 If a child is placed in secure accommodation by the Chief Social Work Officer, the
2013 Rules require that the placement be kept under constant review. If the Chief Social
Work Officer, in consult&n with the head of the secure unit, considers that it is
unnecessary for the child to remain in the secure accommodation, the child must be
removed from the secure accommodation without the need for a further hearing.

3.72 The secure accommodation auttigation made by the hearing no longer has effect

if the child is removed from secure accommodation. Therefore the child cannot be placed in
secure accommodatioagainwithout a further authorisation from a hearing. This does not
affect the ability of theunit and local authority tglan and prepare for thehild movingout

of secure accommodation by taking them out of the daitplanned shorperiodssuch as

an overnight or weekend stags partofa&C h i Ilash.” s P

373 The Chi | dr mustarsangReergview hearimg within three months of the
Compulsory Supervision Ordeeing made, varied, or continued, to include the secure
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accommodation authorisation. However, in the same way as for any other hearing, the
hearing may specify that a review be helarlier than this three month period if required.

>

ﬁ Example

Decisions:

To include in the order a requirement that the child reside in Kibble residential unit
To include in the order authorisation that the child may be placed and kept in secure
accommodation within Kibbleesidential unit.

ReasonsGemma has been séifarming for several monthdhis has become so severe that
she has been taken toospital three times in the past two weeks for stitch&hehas a
current infectionin a wound The increase in seifarm has been accompanied Bemma
having frequentonversations about suicide asdying she doesot want to live anymore.
Despite a ver supportive networlof family and service$semma needs intense therapeutic
intervention in a safe environment for her own protectiomiah can only be provided in
secureaccommodation

Emergency placement

3.74 Seethe section oremergency secure transfevehere, in an emergency situation,
the local authority has taken the decision to place a child in a secure unit witleeking
theconsent of a feshildren’s hearing

vi. That the implementation authority arranges a specified medical
examination and/or treatment of the child

3.75 The2011 Act requires the hearing gpecifythe medical examination or éatment

the child is to receiveExamples of the measures could be "The implementation authority is
to arrange an examination in relation to [the childigprseningasthma” or "The
implementation authority is to arrange an examination in relation to [the child's] speech
and languagelelay”

3.76 The welfare of the child is thearamountconsideration A measurerequiringa

medical examination or treatment of the child isignificant intervention in private and

family life, particularlywhenmadeagainst the wishes af ¢ hpiarents ‘A lsearing must

consider whether sth a measure is proportionaté measure which desnot specify a

particular medical need unlikely tobe appropriate Forexample; The | mpl ement at i
aut hority will arr an g esnotsuffieentt apegfic medi cal tr e

3.77 The requirement iplacedon the implementation authority to arrange the medical
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examination or treatment, nothe parent, Foster Carer or any other person. Medical in this
context includegpsychologicahssessment and treatment

3.78 All medical measures, whether included as part Qfaanpulsory Supervision Order
Interim Compulsory Supervision Order MedicalExaminaton Order, are subject tdhe
requirement thatthe child conserdto the medical examinationor treatmentif a

Compulsory Supervision OrderInterim Compulsory Supervision Ordewhere the

medical practitioner is satisfied that the child is ofage and level of maturity to

understand the nature and possible consequenddeere may also be circumstances where
a medical practitioner is unwilling to undertake the examination, or considers that parental
consent is required.

3.79 Where a proof apptiation is ongoinghe hearing can only make a measure
authorising the implementing authorityo arrange aspecified treatment, not examination.

e

ﬁ Example

Decision:To include in the order a requirement that the implementation authority arrange
the extractionoff i ve of \Arek’'s teeth

ReasonsAr ek’ s teeth are causing hi rermcdemad i der abl
health at risk but he has stopped eating ddlbod apparentlydue to the pain it is causing.

Al t hough all his baby teeth are in various s
dentiststates should bextracted urgentlyto reduce the pain and constant discomfort he is
experiencingDespie being advised of he r i s k t,andAncatadgementifrena | t h
fami | y me mb eacialwoakercis matherkefuses ttake Arek to the dentist for

the extractiors, therefore a measure is requiréd enable the local authority to arrange

this.

vii. A contact direction

380 Every c hiidgdakmg vas/ingoecantinuing a Compulsory Supervision
Order nust consider whetheto include a contact directiondiween the child and any
person or class of persons.

3.81 When considering whether to include a contact direction, Panel Memiperst
consider whether to include a measure regulating contact between the childvapaf the
following if the child is noturrently residing with them:
1 arelevant person,
1 asibling (abrother or sistemwith at least one parent in common with the child)
9 or any other person with whom the child has lived waitd has an ongoing siblirg
like relationship.
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382 A ‘ s-kbl it elgati onship’” may include, for exa
foster or residentialplacement and developed a strong and enduring siktymg bond.

|l nformation about a child’s relationtsehi ps sh
chhl dren’s hearing t o-makingl Panel Member deci si

3.83 Decisions about whether to include contact directions within an order are often

some of the most difficult andandapynmegdationi ous n
of contact must be neceary and proportionateWhen making decisions about contatte

need to safeguard and promote the welfare of the child throughtbeir childhood is the

paramount considerationOnce relationships have been severed, it is far harder to rebuild

them. Congleration should be given to preserving and promoting all the important
relationships in a child’”s |ife.

3.84 The minimum intervention principle must also be considesed d c hi | dr en’ s h
should only restrict or regulate contact when it is necessary to dé\smntact direction

should only be included if it is necessary and appropriate piteferable for contact

between a child and the important people in théires to remain as natural as possible,

without becoming too restrictive for everyone involved. For example, wikester Carers

commit to facilitating regular meetings of brothers and sisters.

3.85 Contact measuresmustbe clear and specifiEveryones houl d | eave the ¢
hearing with a shared understanding of what contact will be taking place. Vague measures
which state contact will take place “at the
appropriate. Furt her mo rtaetmaybeusediwhen tinéreisimae as ur e s
clear plan building momentum to return a child home. However, in general, they should be
avoided in favour of a clear level of contact to ensure all parties are clear on what to expect

going forwards.

3.86 Contact measure may stipulate how often contact should take place, for how long it
should take place, where it should take place or whether it should be supervisednode

of contact, for example phone or video, may also h@hile each of these elements is part
of the overall contact measure, each element is a decision in itself and will require to be
fully justified.

3.87 A contact direction made by a children's hearing supersedes any other right of
contact, whether through a court order or as a matter of law, with exception of an
interim order made by a court as part of permanence order proceedings.

3.88 Panel Membes should consult the chapteronMai nt ai ni ng | mportant
when preparing for a hearing where they may be considering restricting contact.
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ﬁ Example

Decision:To include in the order that Danielle has contact with her mother, Frankie
McCann, once per wedhkr one hour

ReasonsDanielle regularly seeks reassurance from her catatsher mum is okay and
expressegoncernbetween contact sessions about what her mum is doing and who she is

with. Frankie acknowledges she cannot provide Danielle with the care she needeyust

due to her acute mental health issues however she has prioritised contact with Danielle and

has al ways provided a warm and |l oving enviro
needs for reassurance and provides her permission to settle with her duwasers. At

present, more than once per week for one hour would be unmanageable for Frankidg and

she failed to attend, it would haveraegativeeffect on Danielle.

viii. Any other condition which the child must comply with

3.89 Thereiswids cope here for a children’s hearing
would benefit the childPanel Membes should give consideration to how realistic,
appropriate and necessary the condition is ahdw compliance will benonitored. Any
conditionimposed would need to be clearly identified as a measafrsupervisiorand
accompanying reasons provided.

3.90 The only stipulation is that the requirementptacedon thechild, not a relevant
person or relative.

3.91 It would not be appropriate to usentsmeasureto require the child to attend school

as there is already a legal requirement for this to happetier conditions whicmay be
appropriatecouldinclude; ensuring the child meets with a counsellor at a scheduled time or
ensuring a child attends regultrerapy sessions

ix. The implementation authority carries out specified duties in relation to
the child

3.92 As the named implementation authtyi there is already an obligation to comply
with and enforce an order made by a children
the implementation authority to provide specified services or supports to the child.

3.93 As discussedbove allCompulsory Supervision Ordersd Interim Compulsory
Supervision Ordearequire at least one measure to be valid.practice, mosorderswill

meet this test with a measure regulag contact or stipulating txere the child should
reside. In circumstances whettee hearing makesraorderwherethe child continues to live
at home and there are no other measures required, the pames$t include a measure that
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ensure that theCompulsory Supervision OrderInterim Compulsory Supervision Order
legally competent.
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EveryPanel Membein the hearingsessiommay discharge any of these requiremeatsa
pre-hearing panel.

Introductions
1 Purpose of prénearing panetwhat are the matters referred to theearingfor
consideration?
1 Who is present and why are they present?

Attendance
1 Who has a right to attend the prhearing panel?

Notification and papers
1 Have those with a right to attend received the correct notification and papkénrset,
what are the legal options?

Procedure

1 Does anyone present wighe pre-hearing panel to consider deeming them a
relevant persof?

1 A relevant person determinatiomust be made before any other matters referré¢al
the pre-hearing panel.

91 Discussion with all those present about the matter refertedhe pre-hearing panel
only —the only other matters which can be considered are the appointment of a
Safeguardeand whether &Solicitormay be required for a child or relevant person.

Verbal decisions and reasons
9 s it clear what thalecisions and reasons of each Panel Member are?

Confirming the decision of the prbearing panel
1 What is the decision of the preearing panel?
1 Do the child and relevant persons present understand the decision?

Appeal rights (if applicable)

1 A child, releant person(s) andnypersonwho has been unsuccessful in an
application to bedeemed a relevant person cappeal the relevant person
determination by the prehearing panel within sevetdiaysbeginning on the date of
the decision

1 The Sheriff must decidehetheror not to grantthe appeal within three days.
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Next steps
1 Explanation to those present of what happens next.

Complete paperwork
1 Completion of written reasons for decision.
1 Signature of the record of proceedings by the chairing member.

| thdzN1J2 & S

4.1 A prehearing panel is a meeting of thr&anel Membes to considerand determine
any proceduramat t er which needs to be decided i n ac
following matters can be referred to a pteearing panel:

whether aperson should be deemealrelevant person

whethera person should continue to leemedarelevant person

whether the child should be excused from attending the hearing

whether a relevant person should be excused from attending the hearing
whether it is lkely that the hearing will consider makingCampulsory Supervision
Orderwith a secure accommodation authorisation

whether a person should be afforded the opportunity to participate

geegee

€

42 The Children’s Reporter mustidualesbrer t he qu
should continue to bea deemed relevant person to a prearing panel when requested to

do so by the child, relevant person or an individual whshes to be considerea relevant

person.The matter of whether a person should be afforded papation rights must also be

referred to a prehearing panel if this is requested by the individualall other cases
referraltoaprehear i ng panel is within the discretio
pre-hearing panel can consider more thane of the matters listed above.

4.3 ltis essential that only matters referred to the prhearing panel are discussed
Thepre-hearing panel should not discuss thgbstance of the casar give any view in their
reasoning about the need for@ompulsory Supervision Orderany measureslhese are
mattersfor the forthcoming hearingo consider and his shouldoe explained to those
present at the start of the préaearing panel.

4.4  The other matters which can be discussed by the-pearing panel are

() the appointment of e&Safeguardeand;

(i) whether a referral should be made to the Scottish Legal Aid Boaadamge

legal representation for the child or relevant persinenable their effective
participation at the forthcoming children
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4.5 The procedure at pre-hearing panel is to be determined by the chairing member,
except as provided for under the 2011 Act, 2014 Act or the8Rles. Where there are set
procedures, they are clearly laid out below.

Introductions

4.6  Generally it will be appropriate fohe chairing member to welcome those present
at the prehearing panel beforintroducing all threePanel Membes and any observers
Thenother attendeesshould beaskel 0 i nt roduce t hemsel ves.
hearing is uncleathe chairing membeshould find ouin what capacity they are attending
for examplejs a grandmother there as a representative of the mother or because she is
requesting relevant person status for her&elf

4.7  Before the prehearing panel starts, a member of SCRA staff will provates!
Members with a note of who is in attendance. This list should be checked as the
introductions are being made. Enquiries should also be made as to whether notifications
and papes were received and whether any person not present, but entitled to be present,
had wanted to attend.

4.8 It should be evident from introductions how attendees wish to be addressed, for
example'Mark or ‘Mr Thomas It is nd acceptablgo refertoatterd ees as * mum’
‘s oci aflunswe, ask.’

Attendance

4.9 A child, relevant person and a®afeguardeappointed have the right to attend a
pre-hearing panel. They do not have a duty to attend. The child and relevant persons also
have the rignt to have a representative attend the pteearing panel with them. Any

individual who has been previously deemed a relevant person also has the right to attend
the pre-hearing panel which will consider their status with a representative if they Wish.
the prehearing panel is considering affording an opportunity to participate to an individual,
they also have a right to attend the pheearing panel.

4.10 Other parties with a relevant contribution to make tothegtee ar i ng panel
consideration, such associal worker or health visitor, are permitted to attend at the
discretion of the chair.

4.11 Asthere is not a duty to attend, it is not necessary for thelpgaring panel to
formally consider excusing an absent child or relevant persavoutd be good practice to
ascertain, if possible, whether the person knew of the-pearing panel and whether they
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had wanted to attend.

4.12 There is no provision in the 2011 Act for a-earing panel to be deferred.

Therefore in the vast majority of cases a decision should be taken at the time. However,

there may be somesxceptional circumstances where to take a decision at the-pearing

panel in their absence would s®unfair tothe absentperson that the decision should be

deferred to enable them to attend. In these circumstances, thelgraring panel can

decline to make a decision and tleat€hil dr en’
pre-hearingpaneloc hi | dren’ s hearing depending on tim

4.13 Examples of where this may apply would be:

w where sufficient notification of the prbearing panel has not been received prior to
the pre-hearing panel by those entitled g and they do not wish for the pre
hearing panel to go ahead;

w an important report is missing and cannot be submitted either verbally or following
a short adjournment;

w a person with a right to attend and who wished to attend was prevented from doing
sothrough no fault of their own and their views cannot be obtained in another way.

4.14 Panel Membes should consider whether any prejudice would result from the pre

hearing panel making a decision or not. For example, where the decision relates to whether

or not a person is to be a deemed relevant person, and that person is unable to attend the
pre-hearing panel to present their view, it may be unfair to make a decision not to deem

them to be a relevant person in their absence. However, if the issue ader whether

to remove the duty to attend the hearing from the child, and the relevant person is

prevented from attending the prearing panel, it may be appropriate for a decision to be

made to avoid any undue distress to the chAdlecisionaboutth e chi | d’ s att end:z:
be reconsidered by aardlevantperssnasksittbdbrsen’ s hear i

Papers and notifications

4.15 A child, relevant person, appointéhfeguardeand any individual who is to be the
subject of a releant person determinatior opportunity to participate decisigns entitled
to at leastfive day<hotice of the prehearing panelwherever practicableThey also have
the right to receivecopies otthe reportsprovided tothe pre-hearing panebs soon as
possibleprior to it taking placeWhere the prehearing panel is considering multiple issues,
some individuals will only receive the information relating to the decision which impacts
them, rather han all decisions.

4.16 The chairing member should confirm with the child, relevant persSageguardeor
individual subject of a relevant person determinationopportunity to participate
discussionif present, whether they have received copies of the papers. It is good practice
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for the chairing member to ascertain whether the individual has had sufficient opportunity
to consider the reports prior to the preearing panellf not, an adjournment tallow any
paperwoik to be read and understood may be necessharythe absence of any of these

peopl e

t he Chi

papers have been sent.

dren’s Reporter

Explain the pirpose of the prehearing parel

Wi

|1 be abl e

4.17 The purpose of the praearing panel should be explained to those preséns
important to make clear to those present at the outset that the pigearing panel is
unable to enter into discussion about the substanoéthe case, or give any view their
reasoning about the need for &ompulsory Supervision Order any measureThese are
matters for the forthcoming hearing to consider

4.18 The only matters the prdearing paneshould focus on are those matters about

which it is able tanake a decision

e€eegec

e eeg

the attendance of a child or relevant person at a hearing
whethera person should continue to leemedarelevant person
whether a person should b#eemedarelevant person
whether the hearing is likely to consider makinG@mpulsory Suervision Order
with secure authorisation

whether a person should be afforded the opportunity to participate

whether aSafeguardeshould be appointed
whether the panel should ask th@h i | Reperter temake a referral to the

Scottish Legal AiBoard for legal assistance for the child or a relevant person
w whether a person should attend by electromeans only

Discussion

419 When considering the matter(s) before them, the grearing panel must ask the
child, relevant persons and any individsabject of the relevant person determination
(where the matter is a relevant person determination), to give any views they may have
either verbally or in writing and whether they wish to submit any other written information,
t he tc Miel d’'f 9 infontioNbryiewsargrovided in writing
these must be shared with others who are entitled to receive the papers for thégaeng

such as

panel.

awsSt SPI yi
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4.20 Where the prehearing panel has been arranged to calesia relevant person

matter

either

on the request

of

any person

this mattermust be considered firsif there are any additional matter(s) to be considered.

PreHearing Panels
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Where both a decision about whether an individua to be deemed a relevant person and
whether an individual should continue to be a deemed relevant person are referred to the
pre-hearing panel, the decision about whether the individual should continue to be a
relevant person must be considered first.

7

421 Thisis becauseifthepteear i ng panel
longer, deemed to be a relevant person and there is another matter for thénpaging
panel to consider, the praearing panel should also decide whethleat individual should
be present for any other discussion in the frearing panel.

Example

Decisionto determine that an individual is to no longer be deemed to be a relevant person
S.81A

ReasonShortly after the last hearing, eleven months ago, Jamesge@ins relationship with
Piotr’s mum. Piotr has had no contact with
Piotr’s upbringing and the panel considered
to be recent when weighing up the length of time @arly a year since his involvement

with Piotr and Piotr’'s age (2).

4.22 The child, relevant person or an individual who seeks to be deemed a relevant
person can attend a prhearing panel arranged for any &an. Each may request that the
PanelMembersconsider whether they or another individual present should be deemed a
relevant person. When this happens, this request must be considered by tHeeprang

panel at the outset. In this situation the preearing panel should consider that no rowmi

will have been given to the parties involved including other participants of the intention to
consider a relevant person determination. If there is a child or relevant person(s) not
present, the prehearing panel may wish to consider whether it is agprate to make a
decision on that day, depending on the information available to them.

s decision is th

h

4.23 There are twaoutes to becomingar el evant person’ . Il n both

person has the same rights and responsibilities including the right and dutyetodaa
children’s hearing, the right to receive al
by the hearing. Where there is more than one relevant person, they should be referred to as

‘“relevant persons’ , not relevant peopl e.
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Automatic relevant person(s200)

m Legislation and Legal Tests

1. A person igutomaticallya relevant person for a child if they are:

1 a parent of a child, unless they have had thggrental rights and responsibilities
removed by a court

1 a person who holds parental responsibilities and rights for a child under a court order.
This court order can be a parental responsibilities and rights order (now superseded by
permanence orders) aesidence order granted under the Children (Scotland) Act 1995
or a permanence order under the Adoption and Children (Scotland) G

1 a person with parental responsibilitynderequivalent legislation applying to England,
Wales or Northern Ireland.

424 The Children’s Reporter wild.l identify who
terms of section 200 of the 2011 Act as part of their investigative anlihgrery decision

making rolelf there is any doubt about who may be a parent of a child/bo holds

parent al responsibilities and rights the Chi

Deemedrelevantperson(s814))

4.25 The 2011 Act introduced a saud category of relevant persdor the first time—
‘“persons who may be Og¢gémeld OHKKE RNBW¥Dige KSb NE 3/
panel, can deem a person to be a relevargnson.

m Legislation and Legal Tests

2. A persommust be deemeda relevant person for a child if:

1 the individual has (or has recently had) a significant involvement in the upbringing of
the child

4.26 The test is ofignificantinvolvement in theupbringingof the child, rather than any

particular care of, or contact with, the child. The Oxford English Dictionary definition of
‘“upbringing’ is “the treatment and instruct.i
t hroughout 1ts childhood”.
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http://www.legislation.gov.uk/asp/2011/1/section/200
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4.27 Thisis differenfroms i gni fi cant i nvolvement in the
example a child minder would not be eligible to be deemed a relevant person.

4.28 This is a factual tesif the criteria in the test is met, the panel must deem the
individual to be a r@vant person. Similarly, if the criteria are no longer met, ltearing
mustdecide thatthe individualshould no longer be deemedd be a relevant persorDther
considerations such as the best interests of the child or the character ofitftividual are
not relevant considerations for being deemed a relevant person.

4.29 Decisions should be based on the facts and circumstances of each individual child.
Making decisions in this area will sometimes involve sensitive issues and some complexit
Therearenosetrulegach chil d’”s relationships must be
suggested factors to consider are given below. The interpretation of the definition has
developed over time as a result of case law and the examples below refleisiahs which

the courts have taken regarding the relevant person test.

430 I n general terms the children’s hearing

w the nature of the involvement in the chi
parentd role in relation to the child-this could be involvement in key decisions in
relation to the child, such as education or medical treatment, without necessarily
having care of the child

the age of the child

the length of time the person has beeninvoMedh t he chi Il d’ s | ife
living arrangements, for example do the child and person live in the same house
where the person and the child do not live in the same house, the level and quality

of contact the person has with the child

t he chil d’ s ol¢d @neugh,to provide it, bf¢hg sigaificance of their
relationship with the person

€ eegec

€

4.31 This is not a exhaustivdist. The hearing should consider all relevant circumstances
and, as far as reasonably practicable, émtire history of the involvement athe person

t hroughout t hewherhdedidihg ifsa parsprbhasi an lgas recgntly had, a
significant involvement in the upbringing of a child. There is no bar on considering
information prior to a previous determination of relevant person status

4.32 What is significant in the upbringing of one child may not necessarily be as significant
in the upbringing of another childNo one factor, for exampléhvolvement in decision
makingQwill lead to an automatic decision of relevant person statusis the combination

of factors which require careful consideratiadl material circumstances must be weighed
appropriately.

433 Where an individual's involvement in the
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the intervention ofa public authority f or exampl e through a chil d
decision to place the child in foster care, this by itself should not impactonthed i vi dual ’ s
deemed relevant person statué.K S |jdzSa A2y G2 06S O2yaiRSNBR A

hearing or court decision the individual would have, or have recently had, a significant

Ay @2t @SYSy G Ay (K 6theOwors, whera thedzk &f dppoytumity y0 Bedb
involved in the child’"s Iife is due to deci s
used to withhold relevant person status from an individual who would otherhésehad

far more opportunity for involvement.

434 Despie this,the hearing will require to be satisfied thatitwash e publ i ¢ aut h
intervention alone which presented the bar to the continuing significant involvement in the
upbringing of the child, as opposed to outside factors t he i nae vi dual ' s <c¢ch

4.35 Possible examples are given in the following pages of when a person may, and may
not, be deemed a relevant person based on recent court decisions. These are not to be
considered as set in stonBanel Membes may arrive at a differertonclusionn similar
circumstances$ollowing discussion with those present at a hearing.

Examples: Partner of a parent

pe’

ﬁ Example

Aseven year old child lives in the same house as his mother and her partner, who is not the
child”s bi olochgiilcd'ls fnaathheer. hlehse been in a rel
five years and they have lived together as a family unit for four years. The child has no
contact with his biological father and regar
aspectof parenting-me et i ng the child’s needs, making ¢
and guidance-the partner has the same level of involvement with the child as the mother.

The partner does not have parental responsibilities and rights.

Factors to congler: the living arrangements; length of time the family unit has lived
together in comparison to the age of the child; involvement in decision making in relation to
the child; that the child recognises the mot

Thisisperaps the most straightforward of exampl e
partner would meet the test of having a sign
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ﬁ Example

A 14 year old child lives with her father. The father has been in a relationship with his
partner for the last eight months. They do not live in the same house, but the partner stays
over approximately three times per week.

Factors to considerthe living arangements; length of relationship in comparison to the age
of the child; level of contact between the child and the partner.

I n the absence of any further information it
the test of having a significantunlvement in the upbringig of the child. HoweveRanel

Members may wish to ask some further questions, such as the level of contact between the
partner and the child when the partner stays
relationship withthep ar t ner and the partner’s invol veme

P

ﬁ Example

While not residing together, swhosaotthehe chil d
baby’ si $ aa heegul ar visitor to the home, full
such as feeding, bathing and changing nappied.rAbnths old, the child is placed in foster

care and the partner continues to have regulated contact with the child.

Facbrs to consider The age of the child is relevant when considering the significance of the
involvementi n t he chi | d’ the degwsibns anthg involgemenawhichaane
beexpected based on the chi ltidalsekyahgtavithaut d st age
the intervention of the state, the partner would likely have continued to have a high level of
parenting relationship with the child.

Based on the information provided, it is likely the partner would meet the test.
Examples FosterCarers

Long termFoster Carers may meet the test to become a deemed relevant person for the

child they have in their care. This is not an absolute ruleRantel Membes must closely

consider whether the carer has a significant involvement in the upbringing of the child.

Being aosterCarer alone will not automatically mean a person is a deemed relevant

person. It is the individudlosterCar er ' s r e s p ogtte belwonsideredyja t o r equ e
relevant person if they wish to do so. The request should not be instigat&hbgl

Membes or the Children’s Reporter.
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Example

An eight year old child has lived withaster Carer for the past year. Thieoster Carer

me et s t h dyneelsi ds dell as atleading all school meetings and social work
reviews with the child. The recommendation to the hearing is that the child continues to live
with the foster carer with a view to the local authority considering whether the child be
placed with the foster carer permanently.

Factors to considerthe length of time the child has lived with tikester Carer in
comparison to the age of the child; the involvement of fuester Carer in meetings and
their role indecisionmaking.

It is possible that the foster carer would meet the definition of having a significant

invol vement in the child’”s upbringing at thi
parent’s involvement wi Is¢attending the darae meetipgs,r t ant ;
the hearingwould need to ascertain who is leading on the parental decisiaking for the

child. The recommendation that the child will continue to reside with the carer is not

relevant as the test is whether théyave, orhave had significant involvement, not whether

they will have.

At the next children’s hearing the child is
relevant person at that timethe hearing should considevhetherthe foster carershould

continueto be a relevant person at the end of the review hearifige decisionvill depend

on whether he or she has any continuing role in decisi@king Despitehaving recently

had a significant involvement in the upbringing of the childhe Foster Carer dces not

anticipate having any further significant involvemenisiunlikely tobe appropriate for their

status as a relevant persda continue with all the rights and obligations that brings

e

ﬁ Example

A 12 year old child has been placed with a tempoFaster Carer for the last two months
while her mother recovers from an operation in hospital. Faster Carer offers day to day
care and advice and guidance as required. It is likely that the child will remain with the
Foster Carer for a further month.

Factors to considerthe length of time the child has lived with thester Carer in
comparison to the agef the child; the short term nature of thEosterCar er ° s i nv ol v e
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It is unlikely that theFoster Carer would meet the test of significant involvement in the
upbringing of the child.

Example Child care

>’

S
o Example

A three year old child is looked after five afternoons per week by a family friend whilst her
mother is at work. The family friend collects the child from nursery at 1:00 pm and looks
after the chil d &:80pimwhentleehmothedretws honoeuAdth®ugln nt 1 |

the family friend attends to all the chil d’

decision making in the upbringing of the child or input into their care out with these times.

Factors to considerthe length and frequency of atact between the child and the family
friend; the involvement of the friend in the life of the child out with the periods of child
care.

Based on the information above, the family friend would not meet the test of having a
significant involvement in thapbringing of the child.

Example Wider family relationships

The most difficult, sensitive and complex decisions around deemed relevant person status is
likely to involve existing family relationships. Extended family members may be very

i mportant to the child. This does not nec
invol vement’® in the wupbringing of the chi
child and person concerned.

p

ﬁ Example

The grandparents of a six month old cHtilave contact with the child approximately once

per week for a couple of hours at their own home, as well as caring for the child overnight
on an ad hoc basis when his parents need it (typically once every couple of months). The
grandparents provide pracecl advi ce and some financi al
parents but all maj or deci sions are taken

Factors to considerthe level and frequency of contact between the child and the
grandparents; the involvement of the granaients in decision making; provision of advice

and financial assistance to the child’”s pare
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It is unlikely that the grandparents would meet the test of having a significant involvement
in the upbringing of the child. It is likely that the grandpareats significant people to the
child, but this is not the same as having a significant involvement in the upbringing of the
child for the purposes of the deemed relevant person status.

Example Siblings

As in the definition aparagraph4.26 above, significant involvement in the upbringing of a
child focuses on the parental, or qugmrental, relationship between a child and an
individual. Not all family members enjoy the same level of protection as a parent of a child
placed away from homand not all relationships require the relevant person status, even if
the relationship is a very close one.

Example

Two siblings aged3land 14 are placed in separate foster care placements and there is no
recommendation to return the children home or placeeth together. The sisters are very

close and previously shared a room, friendship groups and provided each other with advice
and guidance before being placed apart. The older child requests to be a relevant person for
their younger sibling at a preearingpanel.

Factors to consideWhile the sisters share a very close relationship, it is not a parental
relationship or one which would meet the relevant person test. Without more information,
the hearingshould not deem the sibling as a relevant person and it will not be appropriate
for a sibling to be involved in all decisiehand receiveaall paperwork—concerning the care
of their sibling.

However, the sibling relationship will be key to decisiaking especially around contact
where this important relationship may be at risk. As such, consideration should be given to
enabling the attendance of the sibling at the hearing to participate in discussions, as
appropriate.

For more information see thesectionson opportunity to participate attendanceandsibling
contact
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d. Opportunity to participate

4.36 In many cases brothers and sisters will not meet the test for relepargons status

i n a chil due¢ornhe ®cuhoa parental, or qugsarental, relationshipsTo

ensure thafwhere appropriateprothers and sisters have a route to participate in decisions
which may affect their family liféhere is a categorgf individuals who can be afforded the
opportunity to participate in the hearing if they meet the criteria.

4.37 The following participation rights will be granted to those individuals:

w the rightto be notified of the hearing;

w the right to provide a rport or other document to the hearing;

w the right to be provided with certain documentslevant to theconsideration of
their contact;

authorisationby the chairto attend the hearing;

the right to be represented at the hearingnd

the right to seek a raew of aCompulsorySupervisionOrder.

e eeg

4.38 These participation rights apply to most hearings, but do not apply to second
working day hearings, criminal/argbcial behaviour advice hearings or suspension hearings.
Whether the person meets the criteria is to be decided by the Reporter or-hgmeng

panel. This can be requested by the child, a relevant person or the individual themselves.

4.39 Persons afforded the opportunity to participate have the right to be represented at
the hearing, which includes legal representatitmthis casethe repgresentative only has a
right to attend if they are accompanying the individual with participation rights.

m Legislation and Legal Tests

4.40 The criteria for affording an individual the opportunity to participate in the hearing
is:

(a) the person is living or has lived with the child,;

(b) the person and the child have an ongoing relationship with the character of a
relationship betweeniblings (whether or not they have a parent in common);

(c) the children’”s hearing is I|likely to n
the possibility of contact between the person and the chaldd

(d) the person is capable of forming awion the matter of contact between the

person and the child

This is a foupart test and each of the four criteria must be met.
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4.41 If the Reporter is satisfied thatll of the abovecriteria is met, the individual will be
afforded participation righd. However, an individual can also request that atpraring

panel is arranged to consider whether they meet the criteria. When considering whether
the criteria is metthe panel should have regard to the views of the child and any relevant
personon whether the criteria are met These views may help to establish, for example,
whether the relationship between the child and the individual seeking an opportunity to
participate is ongoing or has the character of a relationship between sibigsr
consideations such as the best interests of the child or the character of the individual are
not relevant considerations for being afforded the opportunity to participate.

4.42 Decisionsbout whether an individual meets the criteria above will involve careful
consideration of the relationship between the child and individual seeking an opportunity to
participate in the hearing. Sometimes determining whether the individual meets the criteria
will be straightforward, whereas other times it may involve some coextly. Below we will
explore each aspect of the criteria in more detail.

The person is living or has lived with the child

4.43 Whether or not the individual seeking an opportunity to participate is living or has
lived with the child should be included in the Local Authority report. This is a relatively
straightforward test.Case law in this area will develop over time but, atsprd, there is no
minimum timerequiredfor how long the person must have lived with the child.

The person and the child have an ongoing relationship with the character of a relationship
between siblings

4.44 This aspect of the criteria can be takertwo parts: firstly, it must be established
that the child and the individual have amgoing relationship and secondly, the
relationship must be one with theharacter of a relationship between siblings

4.45 When determining whether the individual arlde child have an ongoing

relationship, Panel Members should consider the views of the child and relevant persons;
whether contact is taking place between the child and the individual, whether that is face to
face or via social media or letters; and theduency of any contact taking place.

4.46 When deciding whether the individual and the child have a relationship with the
character of a relationship between siblings, Panel Members must remember that such
relationships do not rely on them sharing a pairen common. These relationships may
arise in a variety of family contexts, for example individuals who heed together in a
foster placemenin a residential home

The children’s hearing is | i kedntgctortbe make a
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possibility of contact between the person and the child

447 It is i mportant to think about the potent
affect contact, or the possibility of contact, between the person and the child in fambdor

terms. There will be circumstances that will obviously have the potential to significantly

affect contact, such as a hearing that is deciding whether a child should be placed in a

different home from where they are currently residing with the person.

4.48 However, there will be other situations which may not seem as obvious, but still

have the potential to significantly affect <c
considering whether to reduce contact between the child and their mothér.Hfe c hi | d’' s
brother or sister lives with the mother, and contact between the child and the mother is

reduced, this also has the potential to have a significant effect on contact between the child

and their brother or sister.

4. 49 There does not need the a formal contact measure or arrangement in place for
contact to be potentially disrupted by the d
sibling naturally and regularly at schpat the weekendr when with extended familyf a

c hi | dwearng is sonsidering placing the child in a secure unit over an hour away, this

would significantly affect their contacalbeit unintentionallyThis is sufficient for these

purposes.

The person is capable of forming a view on the matter of contactvibeen the person and
the child

450 To assess whether someone is capable of forming a view on the matter of contact, it
is logical to think about their ability to form a view on contact in light ofgheicipation
rightsthat will be ganted to them if they meet the criteria. Key considerations will include

whet her the person is able to acknowledge th
can understand the information in the documents that will be provided to them, anckif th
wi || be capable of providing information to

4.51 If the person is not considered able to form a view on the matter of contact, this
does not mean that they will not be able to form any view. Although they may not meet the
criteria to be afforded participation rights, if their views are available to the panel they
should be taken into account.

Attendance at the hearing

4,52 |If all four parts to thecriteriaare met, the person will be allowed to attend the

hearing for a periodvhich is considered appropriate by the chairing Panel Member. The
person with participation rights will not be brought in by tGeh i | dReperter asthe start

of the hearing. Instead, they will enter the hearing at the appropriate stage and leave when
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their attendance is no | onger necessary for
decision may affect contact, or the possibility of contact, between the person and the child.

In determining the appropriate period of attendance for individuals r@iéal an opportunity

to participate in the hearing, the key considerations for the chairing Panel Member are:

w what decisions may be taken by the hearing, and how those decisions may affect
contact or the possibility of contact between the child and theividual;

w what information they needrom the individuako properly consider how a decision
may affect contacbetween the child and the individual,

w how privacy can be best protected, ensuring the individual is only permitted for the
relevant part of tle discussion. Their attendance must always end when it is no
longer necessary for the proper consideration of how a decision may affect their
contact and before Panel Members give their decisions.

P

ﬁ Example

Sarah (13) and Lucy (15) lived together in a fostenefor two years when Sarah was 8

years old and Lucy was 10 years old. Lucy became protective over Sarah and supported her
when they lived togetherThey have not spoken for the last three years, howévey is

keen to reconnect. The children’s hearing is
would place Sarah four hours away. Lucy requests @&peging panel to consider affording

her the opportunity to participate.

Factors to considerSarah and Ludyave lived togetherare both likely to be able to form

views on the matter of contact angteviously had a relationship with the character of a

relationship between siblingdowever, they no longer have an ongoing relationsrpg any

decis on of the children’s hearing is not |i kel
for three years Lucy is therefore unlikely to meet the criteria.

>

ﬁ Example

Example 2Josef (3) and Tyler (13) are brothers and have always lived together. The
children’"s hearing must consider whether to
requesting that Josef is granted participat:i
relationship is maintained and Josef can give his views on the placement.

Factas to consider While PanelMembers must presume that all children are capable of
forming a view unless the opposite is shown, it is likely that at three years old Josef may not
be capable of forming a view on contact between him and Tyler and will bdautmb
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engage fully in the children
they are siblings?anel Members still have a duty to consider contact between Josef and
Tyler when making, varying or continuing a Compulsory Super@sider and take all views
into account.

Example

Example 3Stacey (13) and Olivia (14) have stayed together in a residential placement for

the past year. They are in the same friendship group and spent a lot of time together. A
chil dr en’” s h e agedtomcgnsitieapacing ©lkvia with her grandparents who

|l ive a six hour drive away. Stacey has reqg
hearing

Factors to considerStacey and Olivia are living together, they are both likely to be capable
of forming a view on contact, the decision of the hearing is likely to have a significant effect
on contact between them and they have an ongoing relationship. The question that must be
answered is whether or not the relationship between them has the charaafta

relationship between siblings. While they seem to be good friends, there is nothing from the
information provided that suggests they have a siblipge relationship. It is important that

the views of Olivia and the relevant persons are taken agoount to develop a better
understanding of the relationship between Olivia and Stacey.

S 2y aARGHNBVRESY OEAZ R @ KSNESRXYS @Iy (i
KSIF NRy 3

4.53 Prehearing panels must be arranged to determine certain matters in advance of a
children’s hearing, such as a questioniof
have a material i mpact on the arrangements
determined in advance to ensure procedural fairness. Other matters may be referend -
determined by a préhearing panel, such as the decision to excuse a child or a relevant =
person from the upcoming hearing. Where a {rearing panel has not been arranged, .
these matters are to be determined by [he
IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII.
4.54 When a pe-hearing panel is convened to consider the attendance of a child or
relevant person at an upcoming heariiRgnel Membershould weigh up information
contained in provided reports or representations made by persons at the hearing. This
information shouldbe considered against the tests below and, if any of the criteria are met,
the child or relevant person may be excused.

455 A relevant person can be excused from attending the hearing, or part of a hearing, if:
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m Legislation and Legal Tests

(a) it would beunreasonable o require the relevant person
part of the hearingor

(b) the attendance of the relevant person at the hearing, or part of the heaisng,
unnecessaryor the proper consideration of the matter before the hearing

ﬁ Example

Decisionto excuseScott Masorfrom attending the hearing s.79(4)

S

ReasonScott has not been involved in his daugh

contact during that time. Haas not takerup opportunities for contactAs he has no

current input into her care or future plans, his attendance and views would not be necessary
for the children’s he amlkelygocdme tomhe lkearingeandd e c i s
excusing Scotat the prehearing panel will remove his obligatitm attend and the need for

the hearing to explore why he is not present. That is a subject which Sarah finds difficult and
stressful to discusand, by excusing him today, Sarah will i@ve to havehose discussions

at her upcoming hearing

456 A child can be excused from attending the hearing, or part of the hearing, if:

m Legislation and Legal Tests

(a) the hearing relates to schedule one or sexual offence groumahd the attendance of
the child at the hearing, or part of the hearing,not necessary for a fair hearingr

(b) the attendance of the child at the hearing, or part of the heafings 2 dzf R LJ I OS
physical, mental, or moral welfare at rislor

(c) taking account of thage and maturity of the childthe childwould not be capable of
understandingwhat happens at the hearing, or part of the hearing

457 For further information onensuring the test is met anecusing a child or relevant
personfrom attending, sed¢he section orattendance.
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ﬁ Example

Decision to not excuse child from attending the hearing s.79(3)

ReasonsThere was limited information available to the gnearing panel today to justify

why Paula should be excused from attending her upcoming hearing. The short report
provided claimed it would be *“ deevidencment al t o
bad up this vague claim. Paulaninvey e ar s ol d, has provided her
hearings inthe pastandappearo under stand the role of the
With noadditional information Paula does not meet any of the criteria écusal.

>

ﬁ Example

Decisionto excuse child from attending the hearing s.79(4)

Reasos: Jenny ighree years old, has nawareness of the reasons she has been removed

from her parents’ care and iIis too young to wu
has been unsettled since mograndmothe¢randsbcealr gr and
worker believethat Jenny seeinger parents at a hearing would be upsetting and confusing

for her. Her views will be provided to the hearing by someonekstoevs andrusts.

 hidKSNI RSORSIANWEIT 20 y S {ILIND
Consideration of &ompulsory Supervision Ordevith secure authorisation

458 A prehearing panel may be convened to consider whether is it likely the upcoming

hearing will consider makirgCompulsory Supervision Ordecluding a secure

authorisation order for the child/Vhere a prehearing panédecidesthat this is likely the
Children’s Reporter will(8bABjyotheh&cbear sh
and provide SLABi t h t h ameardiaddrgs. The ahild wibe automatically eligible

for legal assistancetfund their ownSolicitoror mayaccess a dutgolicitorthrough the

Scottish Legal Aid Board if they do not wish to instruct their 8efticitor

Safeguardelppointment

Lk

459 Unless om has already been appointddy a previous children’s
pre-hearing panel may appoint®afeguardefor the child There is10 requirement to

consider the appointmentf aSafeguardeat every prehearing pané This is only a
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requirementofa chi |l dren’ s hearing. Fur $afeguardedet ai | s
can be foundhere.

4.60 If aSafeguardeappointment is made, theecision toappointmust be recorded and
Panel Membes must provideeasons for the decision.

Effective participation

4.61 A prehearing panel can also consider whether a child, relevant pessamdividual
who is subject of a relevant person determination, mayrbeeed of &Solicitorto enable
their effective participationin the forthcoming hearing. Further information in relation to
this decision is also contained@hapter 7

Attendance by electronic means only

4.62 A prehearing panel may determine that a person, or persons, should attend only by
electronic meansather than physically attending the hearinge.throughtelephone or
video link. These persons include:

(a) a relevant person;

(b) the representative of a relevant person;

(c) a person with statutory participation rights;

(d) the representative of a person afforded the opportunity to participate; and
(e) a particular-or all- representativés)of a newspaper or news agency.

4.63 To determine that a person, or persons, should attend by electronic means only,
PanelMembersmust be satisfied that the pers¢s) physical presence is likely to:

w prevent thehearing from obtaining the views of the child or a relevant perswon
w cause significant distress to the child or relevant person

4.64 It may be determined by a p#eearing panel thaall representatives of newspapers

and news agencies should atteng¢ah i | dr en’ s hearing by el ectrol
satisfied that the physical presence at that hearing of any person in that category of persons

is likely to prevent the hearing from obtaining the views of the child or a relevant person, or

cause signi€ant distress to the child or relevant person.

4.65 The requirement to attend by electronic means only will last until a substantive
decision isnade

5 SOAAARYLAS Y RNRA K &

Decisions
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4.66 EachPanel Membe(including the chairing member) mustachhis or her individual .
decisiontaking a minute to note this down before giving these orally to any attendees. .
Panel Members are abl e t orathay thaneecpeatingtiemeamac i ot
full if this is appropriate. More information can be foundHart 2,Chapter 8 The decision

of the pre-hearing panemust then beconfirmed by the chairing member. Decisions and
reasonanust berecordedfor each matter before the préearing panel.

"G I EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEESR
4.67 Itis important the decision is explained to the child, especially when they are not
present at the prenearing panel. The chair should ensure that someone will explain the
decisionand reasosto the child after the hearing.

Appeal Rights

4.68 Decisiorsaboutwhether a persons deemed to be alevant persorfor the

purposes of children’s hearings maapdadnye appea
person who has not been deemed to be a relevant persbe.chairing?anel Membemust

ensure that the child, relevant person@)d any individual not deengeto be a relevant

person are aware of their right to appealthiey arepresent at the prehearing panelThe

child, relevant person and individual concerned must make their appeal vaévien days

to the local Sheriff Clerk, beginning with the dateled pre-hearing paneand

the Sheriff is obliged to decide on the appeal within three days beginning with the day on

which the appeal is made

4.69 Itis not possible to appeal any other decision of alpearing panel.
Kib SEG aidSL

470 Apre-hearing panel is @rocedural hearinglt is importart to explain to the child, if
appropriate taking account of their age and stage of developmemid any relevant
persons present, what the next steps in the process are. This will depend on ther mat
referred to the prehearing panel.

Notification and outcome

4.71 In all cases the child,appropriate relevant personsand an individual deemed not

to be a relevant persoand any decided participation individugigill receive a letter from

theChi l dren’s Reporter s e thearingg@and, togethéeriwiththe ut c om
written decisions and reasons.

472 The decisions and reasons from the {@aring panel wi also be included in the
papers for theupcomingc hi | dren’ s hearing.
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4.73 The prehearing paneshould confirm to all participanttie date and time of the

children
outlined below.

s hearing. Other sthegisgpanelare el ati on

Attendance of the child/relevant person

474 Where a decision has been taken to excuse a child or relevant person from attending

the forthcoming haring, they need not attend.HEy will receive confirmation of this in

wri ting fr oiReporterdespitethé pden emr sng panel s deci si
person with an obligation to attend the hearintye child and/or relevant person still have

the right to attend the hearing and may attend if they want to.

Relevant persordetermination

4.75 Where a person has been deemed to be a relevant person they will refteimethe

Chil dr e n asopyPkaft diret praper wor k for the children
possible after the prdnearing panel. The person has both the right the duty to attend

alchi |l dr en’ s hrestatus asmagemedirelevant perdoinig removeatia future
reviewhearingor pre-hearing panel

4.76 Where thepre hearing paneatfiecidesnot to deem an individual to be a relevant
personor that apersonshouldno longerbe deemedarelevant personthey will have no
further formalinvolvement in the processhé&y have the right to appeal that decision.

Participation individual determination

4.77 Where a person has been found to meet the participation individual criteria, they
wi || receive from t he r@lavantpdarpeenr’wso rRke pfoorrt etrh ea
hearing as soon as possible after the-pemaring panel.

X wSO2NR yA®R LINRPOSSRA

478 The Chil dr en’ s rd&Radgodthetpmaeedings Huring khe @Ehegaring

panel. The child and relevant persons, if present, must be invited to stay in the hearing room
attheendoftheprenear i ng panel whi | sdmplétds ther€cbrddfdr en’ s
proceedings. Theyarenotb | i ged to stay. When the Childre
their paperwork he or she will leave the hearing room.

4.79 The chairing member has the responsibility to ensure that written reasons are given
for the decision(s) of the prhaearing panel andnust signthe decision and reasor
behalf of the children’s panel

4.80 Itis impatant that the written reasonsgeflect those provided verbally. Theritten
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reasons provided will be the ontgcordavalable to the child, relevant persons, individual
deemed not to be a relevant person and a Sheriff to explain the decision of tHesaireng
panel. The reasons must provide a clear explanatiomntofthe pre-hearing panel has
reached the deision it has.

Examples of good practice when delivering decisions a&agdons can be founiere.
Attendance by electronic means only

4.81 A prehearing panel may determine that a person,parsons, should attend only by
electronic meansather than physically attending the hearinge.throughtelephone or
video link. These persons include:

(a) a relevant person;

(b) the representative of a relevant person;

(c) a person with statutgr participation rights;

(d) the representative of a person afforded the opportunity to participate; and
(e) a particular representative of a newspaper or news agency

4.82 To determine that a person, or persons, should attend by electronic means baly, t
panel must be satisfied that the pers@hphysical presence is likely to:

w prevent the hearing from obtaining the views of the child or a relevant persign
w cause significant distres$s the child or relevant person.

4.83 The decision to require a person to attend by electremigans only should not be
taken lightly. It is important that the praearing panel can explain how the above criteria
are met.

4.84 It may be determined by pre-hearing panel that all representatives of newspapers
and news agencies should attend a chil dren
satisfied that the physical presence at that hearing of any person in that category of persons
is likely to preent the hearing from obtaining the views of the child or a relevant person, or
cause significant distress to the child or relevant person.
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Introductions
1 Who is present and why are they present?
1 What is the purpose of the hearing?

Relevant person determination
1 Is anyonepresent atthe hearing asking to be deemed a relevant persorsd,Ithis
request should be determined before any discussion takes place.

Attendance
1 Who has a duty to attend? Are they present? If not, have they been or can they be
excused or, if a relevant persoecan the hearing proceed in their absence?

9aidlofAaK GKS OKAfRQa I 3S

Notificationsand papers

1 Have the child, if applicable, and relevant persons received the correct and timely
notification of the hearing?

1 Have the child, if applicable, and relevant pers received the same papers as the
Panel Membes for the hearing? Have they understood the content and
recommendations in the reports?

1 Briefly summarise the substance of the reports.

| 2y FANXYIGA2Y 2F GKS OKAftRQ&a OASs6a SELINB&aasSR

If the child does not confirm the views expressed in the report(s) accurately represent
their views then the chairing member must attempt to clarify theaws

Informing the child of the availability of advocacy services

Non-disclosure request referredo the hearing
1 Isit necessary to withhold any information from a person who is otherwise entitled to
that information because disclosing the information would cause or be likely to cause
significant harm to the child?

Set an agenda for the hearing
1 The dair or one of thePanel Membes should explain how the hearing will be
conducted and who and when will be asked to contribute. All participants should be
aware of what will be discussed and when.

Pl ease note this sect i orprehearingepangls, pleasesdei | dr e n
Chapter 4.
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51 The start of a children’s hearing is i mpol
for the following discussion and enables the
hearing to make the best possible decision. The need for robush@aeing panning was

highlighted inthereport The Next St e p s(2016pThi8sedtidnshouldHig ar i n g s
Panel Membes consider the best way to manage each hearing, tailoring it to the needs of

the individual child.

5.2  The chairing member has a duty to take reasonable steps to ensure that the child

and each relevant person are able to understand andipgste in the proceedingdhis
appliesthoughout t he c Randl Membemshailduseplaim Engligh andge
appropriate | anguage ,&nd@pplygtgaunainrmedmpiintiglest®en’ s h
all communicationTheyshould avoid using unnecessary legal jargon, acronyms or
organisationaterminology such athes t an d ar d Pane afsha RPadice and
ProcedureManualcontains a glossary ¢érminology inaccessible@veryday langage

Pre-hearing discussion

5.3 Panel Membes shouldarrive at the hearing centre at lea30 minutesprior to the

start of the first hearing. This will allow time fBanel Membes to introduce themselves to
each other and tglan for the first hearing and forthe other hearings if possibleAll three
Panel Membes should agree the procedure, format angeamda of each hearing before the
hearingbeginseither at the start of the hearing session or separately before each hearing.

5.4  Panel Membes should cover these points in thgire-hearing checklist

Why has the hearing been arranged? i.e. the purpasd recommendation
Whois expected to attend and their legal status? Any observers?

What are all the legal options are open to the hearing?

Whichreports doPanel Membes have?

How should the hearing run? Set aigendafor the hearing including the broad
issues to be discussed. Which of t@nel Membes shall open up discussions?

gegeegee

5.5 Itis important to consider the physical layout of the hearing room; where observers
and participants may wish to sit, whether attendees will be required to leave for paneo
hearing and how many seats are required.

56 A children’”s hearing is a fair and open t
eachPanel Membes °  d entaking masntake place in front of all relevant participaits
Is essential thatPanel Membes do not discuss the issuesd problemswhich have led to
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identify broad topicsfor discussioronly. For exampleit may be appropriatéo highlight
that drug useor the results of drug testwill require discussion in the hearingwbuld not
be appropriate tonarrate or discusthe frequency of drug use, dne perceived
consequences ouwvith the hearing itself.

Minimising Attendance

5.7 Research anteedbackconsistently highlight that children and young people can
find it more difficult to actively and constructively participate in their hearing when there
are too many people in the room

G ¢ KSNB K2 dztf R & LINE T S a aldazeyhly hearind-when¥hey K

a o] a [ NA
R2y Qi Vv SSR OirHearingsOur Voi¢eS40 Quacks, 2020

Education and Skills
Committee, 2017

G¢KS /I NE wSOASE KIa KSINR ai2NASa 6KSNB |
backgrounds has dominated, crowding out of the voices of children and alternative perspectives,
leading to decisions thathéy y 24 0SSy Ay GKS 0 BéRiomidey2(26 NB &

LJ2 ¢
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5.8 There is a legal duty on the chairing Panel Member to take all reasonable steps to
ensure the numbers of persons present in a hearing at the same time is kept to a minimum
Children and young people have told us that it can be extremely intimidating and
uncomfortable to have too many people in a hearing room discussing personal aspects of -
their life. It is therefore vital to take all reasonable steps to manage attendance in a way tha
protects their privacy and allows for effective participatido. supportthis, only the child,
0§KS OKAf RQaanditise ithfa rightzoNadteSdhtxhe start ofthe hearing will
be invited in to the hearing roomat the outset of the hearing.

5.9 The chairing member can bring in other attendees, for as long asatfeesequired
once the children’s hearing has begun. I
the hearing until those with a right to attend are in the hearing room and the hearing has
begun.

5.10 It may be essential to bring some individués immediately aftethe start of the
hearing, possibly even before introductions are completed, whereas other individuals
should be brought in at relevant points during discussions.

5.11 Panel Members must ensure to rememlzeryindividualsremainingin waiting
rooms. I f they are not needed, or won’t
of this as soon as possible by the Reporter or the virtual receptidfosta reminder of
those with a right to attend, sethe sectionon attendance

74 4
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Introductions

5.12 The chairing member will decide how best to carry imtitoductions at the

beginning of the hearingrhose with a right to attendhould be welcomed into the hearing
room and allowed to make themselves comfortable before the chairing member introduces
him or herselfln a virtual hearingthe Virtual Receptionist will admit those with a right to
attend.The chairing membeshouldintroduce the two othePanel Membes, and any
observersor ask them to do so directly

5.13 Beforet he start of the children’ s Paéelari ng a
Members a list of who is present. Everyone in the hearing room should be asked to
introduce themselves and say why they are at
should be checked as the hearing participants introduce themselves at the start of the
hearing. The Children’s Reporterenstlaceady d i ntr
done so out with the hearing room, explain to the child and relevant persons their role in

the hearing. Either the Children’s Reporter
Children’s Reporter will otfakeérena hpdrdtr eini st e

5.14 The list of attendees should make it clear whether there are additional individuals
waiting in the waiting room to bévited into the hearing at a time to be dermined by the
chairing member, if and when they are needed
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEETENm
5.15 Throughout the hearingRanel Membes are expected to refer to participants by

name, not by their familial or professional relationship with the child. If it is not apparent
from the introductionsPanel Membes should clarify how an attendee wishto be
addressed e.gMrs Smithor‘Sarah.l ndi vi dual s shoul d never beer
“school

Observers

5.16 Someobserverssuch as a Panel Practice Advjbave aright to attendthe hearing.
Others may be permitted to observe the hearing at the discretion of the chairing member
however this is discouragdd keep hearings private and numbers of attendees.|Ifw
someone is presertb observe thehearing this should be explained to the child and
relevant persons at th beginning of the hearin§Vhere the observer does not have a right
to attendthey should waitoutsidethe hearing untilPanel Membes have confirmed that

the family does not objedb their presence.

5.17 The observer should be introduced by name and an explanation provided as to why
they are present and why their observation of the hearing has been arranged. Thaghair
Panel Membeshould explain that they will take no part in the hearing and are bound by
the samerequirements to maintairconfidentiality as other attendees.
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5.18 The child and relevant person(s) shoafghinbe asked whether they object to the
observerattending the hearing Where the attendance of the observer is at the discretion of
the chairing member, if the child and/or relevant persons object, the observer must not be
permitted to remain in the hearing room.

5.19 If the observer has the right to attend, suak a Rnel Practice Advispthere is no
requirement to ask foconsentfor their attendance However if the child or relevant
persons indicate theprefer that the observer is ngiresent,the PanelPractice Advisorwill
be expected texercise their discretion and arrange an alternative observation.

7 A
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520 Chi | dr e n arsarrdnged foria nagiety of legal and procedural reasons. Each

has a specific purpose. The chairing member must expldine pur pose of t he ¢
hearing to those pesent.The purpose of the hearing should be explained clearly to the child

and relevant persons, in an easy to understand manner, without jai@bapter dists the

types of hearings and their purposes.

Procedures at the beginning of the hearing

521 After the initial introductions and the e
hearing there are certain legal formalities whitlust be carried outNeither the 2011 Act

nor the 2013 Ruleprescribehow these should be carried authe 2013 Rulestatethat the

procedure at a hearing is at the discretion of the chairing member unless otherwise

specified.

5.22 Meeting the legal rquirements at the start of the hearing can sometimes appear
formal and intimidating to children and families. Every effort should be made to tailor the
approach tomeet the needs of the child and family members, taking accoutit@tgeand
maturity of the child, thecircumstances athe individual casand the requirement to fulfil
the purpose of the hearing.

5.23 This part of the Practice and Procedure Manual sets out the formalities that must be
undertaken at t he hearing.rtis natriecessanethaytheordar | d r e n
presented here is rigidly followedt is important to make sure that all the legal

requirements are meaind the process is understood, as far as possible, by those present at
t he chil dr en’ s réspoasibilityntgcompiie thé formdlitids praeedon

the chairingPanel Member but any of thether Panel Membes canassist.

S

5.24 In some circumstances there will be insufficient time for @mei | d Regorter te
arrange a prehearing panel to conderamatterinadance of the children’
Where such a matter has been referred to the hearing, this will be clear from the paper
work andthey mayask the Panel Membes to considerany such matteat the start of the
children’s hearing.

76 *
The Start of the Hearing



0dStWS O yi LISNE2Y RSUSNXYAYIGAZ2Y

5.25 Usually a prehearing panel will have been arranged in advance to consider whether
a personis, or should continuetob@ deemed rel evant person and
would have notified those persons who are antatically relevant persons. However where:

w there has been insufficienttime to arrangeagree ar i ng panel prior t
hearing, or exceptional circumstances apply where thetpraring panel has been
unable to make a decision
ther el evant person request only becomes cl
w a person attends the children’s hearing .
the start of the hearingor
w the child or a relevant person requests that an individuakprd at the hearing be
deemed a relevant person at the start of

€

the hearing must consider whether the individual is, or should continue to be, a deemed
relevant person before having a full discuss

Procedure

5.26 Any relevant person decisi@hould bemade at the very start before any other

matters. This approach ensures fairness, in that a person who is a relevant person is able to
participate at all stages and a person who is not a relevant person does not obtain any
information other than at the dizretion of the chairing member. It will also allow any

matters which may prevent the hearing from proceeding any further, such as a need to

provide a ‘new’ relevant person with papers
order to make the relevat person determination, to be identified at as early a stage as
possible.

5.27 A decision in relation to whether an individual should continue to be a relevant

person must be considered before a decision about whether an individual is a relevant
person.Panel Membes should note that while a request to consider whether someone

should continue to be a relevant person should be decided at the start of the heRang)

Members ar e al so ent it | exdtingretevact pensenisthtasrat ttieio me on e’
own instance. This must takgace at the end of the hearing on the substantive conclusion

of the review.

5.28 When making a relevant person decision the hearing must hear views from all those
present about whether the criteria for deemed relevant parsiatus is met. In particular

the 2013 Rules require that the child, relevant person(s) and the individual who is seeking to
be considered to be a relevant person, are given the opportunity to provide their views to
the hearing.
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Full information on thedst and relevant person status can be found in freeemed Relevant

Personsection.
Person deemed a relevant person

5.29 Where a person is deemed to be a relevant person the hgarust consider
whether it is appropriate to proceed with the hearinfthe relevant persornas not
received the papers they are now entitled tave

5.30 It may not beappropriate for a hearing to make a substantive decismmake a
GCompulsorySupervisionOrder if a relevant persofinas notbeen given reasonable access to
the relevant reports to which they are entitledihat mg amount to a procedural
irregularity in the conduct of the hearing.

Person not deemed a relevant person

5.31 |If the hearing decides that the person is not, or should no longer be, a deemed
relevant person, the children’s hearing s
person to remain in the hearing, at the discretion of the chairing member, or whétlegr

should be asked to leave the hearing.

Appeal rights

5.32 The child, relevant persons and any individual deemed not, or no longer, to be a
relevant person should be informed of their right to appeal the decision of the hearing in
relation to the reévant person status.

w the child, a relevant person or an individual deemed not to be a relevant person can
appeal against the decision of the hearing to deem, not to demmtinue to deem
or no longer to deem, an individual to be a relevant petson

w the appeal must bdodged with the Sherifivithin seven days beginning on the date
of the hearing which makes the decisjon

w the Sheriff must then hear and dispose of the appeal within three days beginning on
the date the appeal is lodged

OWilUSYyRIYyOS

533 One of the fundamental principles of t
are taken in the best interests of the child, with the participation of the child and the key
people in a chil d’ s | indkeypeopldigthesetore annntpartant e
i ssue to be addressed at the start of the

78
The Start of the Hearing

hou

he

of
c h



534 t KeaAaolf FTGOSYRIFIYyOS Fd | OKAf RERBcyodid KSI NA
attendance, i.e. by telephone or video link, may be requestedryyperson with a right to

attend the hearing, or any person who has been permitted to attend the heafilg

reasonable steps will be taken to ensure this is facilitated ifGhei | dReperter is

satisfied that either there is a good reason for nbiypically attending, or it would enable

more effective participation than physical attendance.

5.35 There are certain people who have both a right and a duty to be present at the
children’s hearing. Where a perimandhéisag a dut
attended, the hearing must consider whether it is appropriate to excuse the person from

attending the hearing. This is an important decision which should not be taken ligtilie

it is good practice to acknowledge a relevant personher ¢hild has been excusedhere a

pre-hearing panel has taken place in advance of the hearing the panel should naffien

the decision of the prehearing panel but the hearing may be deferred at any point if it is

decided that the person should be prest.

5.36 A childand/or relevant persortan be excused from attending the hearing, their
right to attend cannot be removedTherefore even if a hearing, or phearing panel,
decides that a childr relevant persomeed not attend the hearing, thamay still attend if
they wishto.

5.37 Where a review hearing defers a decision, it does not have to consider excusing the
child or relevant person from attending the subsequent heaiirtigey have already been
excused either by the hearing or a gnearing panel.

5.38 Although the decision® excuse the attendance of a child or relevant person or

proceed in the absence of a relevant person are not in themselves appealable decisions,

t hey can form the basis of an Gopguesayl agai nst
Supervision Ordef their presence was necessary to ensure the decisiaking process is

fair. In other words, it may be argued that the making @@mpulsory Supervision Order

was not justified without the participation of a person who was not present at the hearing
Anydecsionregarding the absence or excusal of a person who is required to attend a
hearingmust be justified with robust reasons.

= Child(s73)

=53 Where the child does not attend theiar chi
= advance by a praearing panebr a previous hearind®?anel Members should consider .

= Whether they meet the test for excusal. .

2540 A child has both the right and duty Ito at
= Is a contact direction review hearing where the child has a right to attend, but no daly to%

= so0. A child has the right to attend all stages of their hearing and cannot hedexcThe .

- only exception to this is thahe hearing may exclude the child to consider whether or not-
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" to disclose information to them when a natisclosure request isiade, or if their conduct is =
- violent, abusive or disruptive
n

5.2) Legislation and Legal Tests

A child can be excused from attending the hearing, or part of the hearing, if:

(a) the hearing relates ta schedule one or sexual offence grouadd the attendance of
the child at the hearig, or part of the hearing, 1ot necessary for a fair hearingr

O«
(p))
[t
ey
w»

(b) the attendance of the child at the hearing, or part of the hearing, dzft R LJt
physical, mental, or moral welfare at rislor

(c) taking account of thage and maturity @ the child, the childwould not be capable of
understandingwhat happens at the hearing, or part of the hearing

541 ¢KSNBE Aada y2 LINE&hieac®?2 2 Ti 2 WVDKNE RSIRF KywWSe |1
cannot be excused under one of the criteria listed abowowever, a hearing can still .
proceed if absolutely necessaxykeep a child safdor example where an order is about to*®
lapse.The preferred optionwoulddd t o def er the children’

measures.

hea

Taking a trauma informed approach to the tests

5.42 The decision about whether or not to excuse a child from their hearing is importa
as it is an opportunity to reflect on the waywhich the child can participate in a trauma
informed way. At the heart of trauma informed practice is choice. If a child or young pergon
chooses not to attend, the implications, effect and benefits of forcing them to attend sho::ld
be carefully considered. .

t,

5.43 The attendance of the child should always be age and stage appropriate, taking que
consideration of their needs and experience, including trauma, the quality and safety of 5

their relationships and their ability to participate and communicate theirdew® the panel. |

5.44 Whether virtual, in person or hybrid, the hearing room can be an environment of E

high tension for all involved. Children are particularly sensitive to this, and Panel Members
Sshould avoid forcing a child’s a and wheré a nsc e w h
their views can be brought into the heasring’

5.45 In order to make a welhformed and developmentally appropriate decision about
whether or not a child should be excused from their hearing, it is wootisidering the

g0 1
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experience from the point of view of the child: .
w Whatwould bethe beneft o t he hearing’s consi adferfati o
this child attending their hearing and why would it be of benefit? .

w What would be the benefit of this clilbeing excused from their hearing and Why’)-
w If we do excuse the child, how can we ensure their neetkviewsare well
represented at the hearing and they remain central to proceedings?

5.46 Panel Members should be aware of the ways in which attendimggaing could
adversely impact a child. Feeling safe
and fully participate in the hearing. For example, children who have suffered complex
relational trauma should be protected in any setting in vihilsey are in direct contact with
the adults that have been unable to meet their needs and who may cause them alarm o
distress.

6{ OKSRdzZt'S m 2NJ 4SEdzrf 2FFSyOS 3INRdzyRE¢
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5.47 The Criminal Procedure (Scotland) Act 1995 lists all schedule 1 offencesniclud
sexual offences. These include assault, ill treatment, neglect, exposure, abandonment ahd
more. This excusal grodrallows a child to be protected from attending hearings with their

abuser or alleged abuser.

Decision To excuse Jenny froattending the hearing s.73(3).

p

ReasonsThe hearing will require detaileddiscussion of a violent incident in relation to
Jenny’'s father, which is a schedule onel offe
awareness of the incident but has no¢en told about it in detail. As ahdvocacy Worker =

has been appointed for Jenny, she will be able to share her views with the hearing Witho_ut
needing to attend. It is therefore in her best interest that she be excused, so she is not =

exposed to detailsahot her f ather’s conduct that sshe ha
|

GaSydlrfx Y2NIrf 2N LKeaAoOlt oSt TFNB¢ .

5.48 The excusal test here requires that attending the heavitogld placee he chi I;d’ s

mental, moral or physical wellbeing at ¥isk;

child's physical wellbeing would certaimly b

moral welfare may be corrupted by attending a hearinthvadults under the influence of -

drugs or where ‘“adult’ conversations ar®e tak
|

549 More commonly, a child’s mental welfare ¢

hearing when considering their previous traumatic experiences, the sendigassions -
which need to take place and the people they could encounter at the hearing. There is np
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need to wait for significant harm to come to a child to be able to excuse them from
attending their hearing where in their best interests.

5

Example

Decision To excuse Callum from attending the hearing, s. 73(3).

|
ReasonsCallum has been significantly impacted by previous hearings, as his mother arfd his
father are openly hostile towards each other and have often expressed anger and upset in
previoushearings, while Callum feels stuck in the middle. Callum has recently started =
counselling to address anxiety and depression, and feels as though he is making progress.
However, the prospect of attending a hearing is triggering real concern for Calluhg to t =
extent that he fears he wil!/ regress. At tend
welfare at risk, and he therefore should be excused. .

G!3S YR al GdzZNRAGeé

5.50 Each and every child is an individual with a unique history and experience. Panei
Members are not, and should not attempt to be seen as, child development specialists.:
Panel Members will only ever see a ¢s$imapshot
not appropriate for Panel Members to draw conclusions based on one short, .
unrepresentative meeting.

5.51 However, a basic understanding of the way in which children generally develop, and
the way in which this can be impacted and influence parttogoain the hearing room will =

help Panel Members ask relevant questions and gather factual information to inform the

di scussi on. 't may al s-makihgevhem deBiding eHetheMte mime r s
excuse a child from attending their hearing. .

Childrenaged 0O¢ 3

5.52 Infants are most often excused due to their age and ability to understand. They glso
make up the largest group of children referred on the grounds of a lack of parental care®and
the greatest number of children subject tataild Protection Order. Given tle significant
vulnerability of this age group and their complete dependence on adults to meet their
needs, they must be well represented in reports.

5.53 Young children are very expressive and their immature language skills should b no
barrier to ensuing their rights are upheld. Their experience, what thehaviouris telling  ;
us and what they require in order to be safe, should be well considered in reports and 3
clearly stated. This can support Panel Members to connect with the needs and experiefices

of the young child being discussed, and keep their needs central to proceedings. -

v §
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5.54 However, it is unlikely that any infant, when considering their age and maturity, n
would be capable of understanding what :happe
children’s hearing. .

|
Children 37 years .

|
5.55 In this age group, children are becoming more aware of their environment and -
circumstances. Most will be able to listen to a discussion, but with limited ability to -
understand the hearing process. This isage when Panel Members need to be particularly
careful about discussing ‘adult’ topicss in f
information. .

5.56 They will be sensitive to those in the room with them and very aware of any tensibn.

They may beble to express a view on some matters but may not feel able to do so withdut

adult approval. It may be appropriate for them to attend the hearing in person for a shon_!
period of time, or to use technol ogecan o= bri
be supported to express themselves through play, drawings, stories and a range of creative
activities before the hearingand reports should provide expert interpretations of such
material Consider all options that might enable a child to exprassiselves and
participate their views and feelings naerbally.

5.57 Many, if not all, children in this age group, when considering their age and maturfty,
may not understand what happens at a chsildre

Children 714 years

5.58 These children are more likely to be awaretregat t endi ng a chiszl dr en
and have some understanding of the process. They may have some difficulty interpretifig

the concerns raised and making sense of any recommendations or decisions madateThgy

l ess Ilikely to meet the ‘age and maturility’ c
attending for only part of the proceedings and having the space and time to express and

share their views with a limited group of adults in the room.

5.59 Children in late primary and early secondary school are more likely to internalises

their feelings and feel some responsibility for the concerns raised. To ensure the safetyand
well-being of any child, consider their current and previous experiencesgdinguheir .
experiences of attending meetings and hearings and the benefit or otherwise of their

attendance. Consider the options of using technology and a child being able to represerit
their views creatively and newerbally.

Young people 14 +

5.60 Some young people will access advocacy services and feel well supported and
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represented at a hearing; however, most will still feel anxious and worried about the .
process, despite a greater level of understanding. Young people may be able to contributeg
andpatrticipate fully, while others may wish to choose to share their views and participate =
nonverbally and may feel more comfortable using technology.

Example

L
p

Decision To excuse the child from attending s.73(3).

ReasonsJonny is three yearsold and hasnoawaness of t he rol e
his life. He has no understanding of the reasons which led to him living with his aunt and
uncl e and has been protected fharmandhenwlc us
health problems. Jonny is a hapayd active little boy and although he would be able to
attend the hearing, he could not contribute in any meaningful way, would be exposed to
discussions which are not age appropriate and his need for an effective level of supervisio
would distract the dults from effectively participating themselves.

(@)
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5.61 Where the hearing making the decision is a grounds hearing, the child can be
excused from the explanation of grounds of referral only if:

M Legislation and Legal Tests

[ ]
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(a) taking account of the age and maturity of tttald, the child would not be capable of
understanding the expleation of the statement of grounds

5.62 For example, a child may be present at the grounds hearing and the Panel Member
may consider that the child is unable to understand the statememgfroéinds and should

not be present while they are discussédpre-hearing panel may use all three criteria to
excuse a child from attending a grounds hearing in advance.

EEEEEEEEENAEEEEEEEEER

Example

Decision to excuse child from attending during explanation of ground(g3(4).

ReasonsTanya has been protected from the ex
and the details of the offending which |

-mlnl-llllll
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years old, Tanya is aware of drugs but would not undeibtae details of thegrounds, the
significance of her mother’s i nvoreferredioe nt
in the supporting facts, she would be unable to respond to the grounds.

Relevant persor{ss74- 75)

5.63 A relevant person also has a right and duty (where they have received notification of
the hearing) to attend & h i | dhearng. A seleant person who fails to attend a hearing
has committed an offence and may be fined if prosecuted.

5.64 Only a relevant person who has been notified of the hearing and has failed to attend
needs to be considered for excusg@he Hearing Arrangement Formlivehow whether or
not they have been notified of the hearinthe relevant person is recorded as

EEEEEN
s
>
o

‘“whereabouts unknownisbecaast BGRA ant thealaotal autharity dof i e d ’

not have a current address for them. If someone is not awatbehearing taking place,
they cannot comply with ankegalduty to attend. Therefore no excusal or decision to
proceed in their absence is required competent

m Legislation and Legal Tests

A relevant person can be excused from attending the hearing, or parheaang, if:

(a) it would beunreasonablet o require the relevant person
part of the hearing

OR

(b) the attendance of the relevant person at the hearing, or part of the hearingniscessary

for the proper consideration of the matter before the hearing

565 A children’s hearing does not have to e
inoder to proceed with the hearing. The chil
in their absence.

5.66 This is a particularly important distinction given that a decision to excuse a relevant
person’s attendance wi |l | tilasuipstantive dezision is ynadd e f e
Incontrasthe deci si on to proceed in a relevant
particular hearing. For example, if a relevant person has been excused from attending a
grounds hearing, that excusal will last untie grounds are established and the subsequent
hearing makes a substantive decision. This includes any and all hearings to mearaw |
GCompulsorySupervisionOrders while the grounds are with the Sheriff. Crucially, as it is only

the obligation to attend which has been removed, the relevant person will still be invited to
every hearing and can still decide to attend.
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5.67 Therefore, where a relevant person has not attended the hearftanel Membes
should consider two issues:

1. Does the criteria to excuse the relevant person apply and, if so, does the hearing
wish to excuse the relevant person?

HO® LT y20rX adK2dzZ R GKS KSFNAYy3a LINPOSSR Ay

5.68 Where the criteria to excuse the relevant person daes apply or the hearing does

not wish to excuse the relevant person, the
to proceed with the hearing, for example where a relevant person has failed to attend

several previous hearings and there is no readae prospect of them attending if the

hearing was deferred or there is a need to make a substantive decision for the child.

Example:Excusing v ProceedinginK S NBf S@I yi LISNE2YyQad I 64aSyO0S

S
| Example
Decision:To excuse Mrs Patel from attending s.74(3)
ReasonMrs Patel is in currently in hospital and not able to attend the hearing in person. She

has indicated via Mr Patel that she is content for the hearing to proceed and Mr Patel can
provide her views to théearing

y

ﬁ Example

Decision:To excuse MwWhyte from attending s.74(3)

ReasonMr Whyte has not been involved in Lily”’
contact with her in that timeHis attendance at the hearing today wast necessary to fully
understand Lily’”s current circumstances.
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Excusing a Relevant Person v Proceeding in Their Absence

Is it unreasonable or unnecessary for the
relevant person to attend the heaing?

Yes No

{ )
Do you wish to excuse the
relevant person from attending?

Yes No
l L
1 \J
Excuse the relevant person Do you want or need to proceed

with the hearing without the
relevant person present?

Yes No

:—J

Proceed in their absence

Defer the hearing and consider
any interim orders required

Example

Decision:To proceed in the absence of Ms Thomson s.75

ReasonMs Thomson had indicated she wanted to attend the hearing but has been unable to
secure the day off work. Unfortunately, as the ordedig to expire tomorrow, the hearing
had to proceed in her absence to prevent

Example

Decision:Toproceed in the absence of Mr Smith s.75

g7 %
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ReasonMr Smith did not attend the previous fou
any intention to attend today. Deferring the hearing would likely not result in his attendance
at the future hearing and wald add unnecessary delays and uncertainty to Zara.

Others with an opportunity to participate in the hearing

569 Ot her i mportant pusthedfededtime ogportanityitd d’' s | i f e
participate in the hearing if they meet thatatutory criteria required. Whether the person

meets the criteria is to be decided by teh i | dReperter osa prénearing panel. This

opportunity can be requested by the ctjla relevant person or the individual themselvis.

they do not meet the criteria, the Reporter may diltilitate a degree of participation, for

example by asking them to provide their views or inviting them to attend. Information about

t h e c hatiohsthipsprovided by Local Authorities will be vital to making these decisions.

5.70 The criteria for affording an individual the opportunity to participate in the hearing is:

(a) the person is living or has lived with the child;

(b) the person and the child have an ongoing relationship with the character of a
relationship between siblings (whether or not they have a parent in common);

(c) the children’s hearing is I|likely to n
the possibility of contact between the person and the child; and

(d) the person is capable of forming a view on the matter of contact between the

person and the child

5.71 If the criteria is met, the person will be allowed to attend the hearing for a peai

which is considered appropriate by the chairing Panel MembEhis means that the

person will enter the hearing at an appropriate stage and leave when their attendance is no

|l onger necessary for the proper caffecsi derati o
contact, or the possibility of contact, between the person and the child. In determining the
appropriate period of attendance for individuals afforded an opportunity to participate in

the hearing, the chairing Panel Member should consider:

w what decisions may be taken by the hearing, and whether those affect contact or
the possibility of contact between the child and the individual,

w what information they needrom the individuako make a decision about contact
between the child and the individual

w how privacy can be best protected, ensuring the individual is only permitted for the
relevant part of the discussion.

5.72 Persons afforded the opportunity to participate will also have the right to be
represented at the hearing.he representative shdd only be permitted to attend if
accompanying the person with participation righésxd as directed by the Chaltor more
guidance on the relevant criteria and procedure, see the sectioopmortunity to
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participate

Others with a right to attend the hearings78)

5.73 In addition to the childthe relevant perso(s) and those affrded an opportunity to

participate in the hearingthe following persons haverght to attenda chi | dr en’ s he
and asking the child and relevant persons’ p
w a representative of the child
w a representative of the relevant pgon
w arepresentative of any person with participation rights
w the Principal Reporterin practice the Principal Reporter will delegate this right to a

Children’”s Reporter, Trainee Reporter or
a Safeguardeappointed in relation to thechild

a member of an Area Support Team (acting
example a Panel Practice Advisor

w a representative of a newspaper or news agency

€ €

5.74 In addition to those with a right to attend, a constable, prison officer, or other
person (for example a prisoner escort) who has a person who is to attend a hearing in their
custody, isauthorised b attend thepre-hearing paneloc h i | deamng.’ s

Attendance of a journalist at a hearing

5.75 In most cases, a journalist will arrange their attendance at theihgan advance.

The right of attendance applies to ‘“a repres
order to distinguish tre from bloggers or persons who publish news content on social

media, CHS and SCRA interpret this to apply to journalists registered with the Independent

Press Standards Organisation.

5.76 While a representative of a newspaper or news agency has a rigitteiod, they
may be excluded fromanyparfo t he chil dren’s hearing where
is satisfied that:

w the conduct of the journalisis violent or abusive

the conduct of the journalisis so disruptiveéhat the chairing Panel Member;

considers that unless the person is excluded, it would be necessary to end or

adjourn the hearing

w the presence of the journalist is preventing the hearing from obtaitinegviews of
a relevant person;

w the presence of the journalist is causing, or is likelgause, significardistress to
the relevant person;

w the hearing is satfied that the presence of the journalis preventing the hearing

el

w
w
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from obtaining the views of the child;
w the hearing is satisfied that the presence of the journakstausing, ois likely to
cause, gnificant distress to the child.

5.77 If excluded from part of the hearirtg obtain the views of the child or because of
significant distress to the chilthe chair may explain to the person, where appropriate, the
substance of Wwat has taken place in their absendithe basis for exclusion was for any

other reason, the chair must explain the substance of what has taken place in their absence.

5.78 Journalists should be aware that there is legislation which governs the idatith

of children and young people invaethfiwdd i n the
remind journalists of the publishing restrictionssaction 182of the 2011 ActPanel

Members should also be aware of the restricticarsd remind all participants of this at the

start of a hearing where a journalist is in attendance

579 1t is a cri minalt eoxcftfeedn cien ftoor maptuibd ni’s hi’f *tphr
information is intended, or is Ilikely, to id
‘“Protected information’ means information in

against a decision of a ttien's hearing, proceedings before the Sheriff or an appeal from

any decision of the Sheriff or Sheriff Principal made under this Act. It also includes
information given to the Principal Reporter
media,television, radio, online and social media.

Other persons

5.80 The attendance of any other person at the hearing is at the discretion of the chairing
member. This includes any professional or other person working with the child or family
members, for example a social worker, school teacher or health vigit@re may also be
individuals who do not meet the criteria to be afforded participation rights, but will
nevertheless be granted some degree of participation to protect their humdmstighe

Chi | Reperter ngy identify them and invite them to submit written information
and/or to attendthe hearingT he criteria for exercise of the
are:

w the attendance of the person is necessary for the proper conataer of the matter
before the hearing

OR

w the personis otherwise granted permission by the chairing memkiée chairing
member may not grant permission to a person under this second reason if the child
or relevant person objects
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Attendance by electronic means only

5.81 A prehearing panel may determine that a person, or persons, should attend only by
electronic meansather than physically attending the hearinge.throughtelephone or
video link.See the prenearing panethapter for more detail about this decision.

Disruption and attendance

5.82 Any person who is being violent or abusive, or so disruptive that the hearing has to

be deferred or adjourned to another day, can be excluded from ehpaging panel or
children’”s hearing for as efclosiogorfarthernecessary.
information.

o1 %
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Right to Attend

Duty to Attend

Child

Relevant Person

Representative of the
Child

Representative of a
relevant person

Person afforded an
opportunity to
participate

Representative of
person afforded an
opportunity
participate

Safeguarder

Solicitorfor the child

Solicitorfor the
relevant person

Princi@l Reporter

A member of the

Area Qupport Team

e.g. RnelPractice
Advisor

The Start of the Hearing

P
P
P
P
P

For part of the
hearing only

P

Only when
accompanying the
participation
individual

P
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A representative of &

newspaper or news P O

agency

Other professional,
e.g. social worker,
school teacher, O O

health visitor

~
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5.83 The chairing member must ask the child how old they are, unless satisfied that the
child would not be capable of understanding
legally required to be satisfied thategh def i ni ti on of “child’” 1 n ¢t}
subject of the hearinglhe chairing member should not ask the child their date of birth

is not procedurally necessarySome childrenmay not be able to provide their date of birth

and thequestionmay seemdifficult or intimidating.

5.84 Ifthe child is deemed as being incapable of understanding the question (or is not
present) the chairing memb e itisgpodpractice toiadkl det e

a relevant person, i f present, tnaghtcamfirri i r m t h
the child’"s age while providing a summary of
who has just turneegtightand i s | i ving with his grandmot he

5.85 If the child is ovel 6, the chair must confirm whether he/ghis subject to a
Compulsory Supervision Order has not yet attained the school leaving age and has been
referred on grounds of noattendance at school.

m Legislation and Legal Tests

A person is &hild under the s.199 of the 2011 Act if they are:

1. under the age of 16 years

2. aged 16 or 17 years and subject t&€ampulsory Supervision Order

.under the age of 16 years when referred t
Reporter decides nottoarrgne a chi |l dren’ s hearing or a
by a children’s hearing

4. of school age where the ground of referral is rehool attendance

5. aged 16 or 17 years and whose case has been remitted to the Principal Reporter by
the Sheriff after they aAve pleaded guilty to, or been found guilty of, an offence until
a substantive decision is made by the hearing
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e. Notifications and reports received

Notification

5.86 The hearing should confirm with the child, if applicaltihe relevant person(sand

any person with participation rightshether they have received notification of the hearing.

With the exception of hearings arranged at short notice, a child and relevant person(s) are
entittedtol & f S &40 &S O %iearRdf & o fhieA Chizd®ren’ s Rep

587 There is an exception in relation to not.i
does not have to notify a child of a hearing if they are satisfied that the child would not be

capable of understanding énotification.lt is presumed that a child under the age of six

would not be capable ainderstanding any notificatioand that a child under the age of

twelve would not be capable of understanding hearing papeasnel Members should find

out whetherthe child has been notifiedf the hearingfrom the Hearing Arrangement Form

or ask the Children’s Reporter at the start

Papers

5.88 The child, if capable of understanding thentent, and relevant persons ashould
receive the same reports as tiRanel Membes at least three days prioto the hearing.

Panel Membes must therefore also check with the child and relevant persons what papers
they have received (e.g. social work report, school re@afeguarder eport), and

whether they have had adequate opportunity to look at thamd whether they have been
understood

5.89 Any person with participation righ should receive, as soon as possible before the
hearing beginsa copy of

w any contact direction that regulates contact between thendahe child;
any information that is about them;
any information that is aboutontact between them and the child, ;or
how the possibility of contact between them and the child may be affected by the
decision of the children’s hearing.

eeeg

590 If a chill, relevant persoror person with participation right&/forms the hearing

they have not had adequate opportunity to iew the papers, the hearing should consider
whether it is appropriate to proceed with the hearing. When making this deciBianel
Members should consider the overall fairness of the hearing. Although not an exhaustive
list, factorsPanel Membes may conisler include:

w the length of the report(s)

w the time the person has had the report(s) prior to the hearing

w difficulties the person may have reading and understanding informatitms may
be due to a learning difficulty, as a result of a temporary peribdl dealth or they
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may have been provided in a format or language which was unsuitable

5.91 |If the child relevant persoror person with participation rightsay they have not
understood the papers, the hearing must consider how they can be helpedderstand:

w the professional who prepared the report may be present at the hearing and able to

explain the contents of their report either during the hearing or during a short

adjournment

the chairing member’s expl anadssison of the

a Solicitoror other representative could help with effective participation

w the hearing may need to be deferred to another day to provide the child and/or
relevant person more time to consider the report

€€

Notification and/or report(s) notreceived

5.92 If the child relevant person®r person with participation rightsave not received

either the notification, or one or more reports within the required timescales, then it should

be established by the hearing whether the chilelevant person(s)r person with

participation rightsare willing to proceed with the hearing if they are presdeenel

Membes shoul d take seriously any request to d
relevant persn to properly review repod. The hearing should have the welfare of the child

as the paramount consideration in making any decision about whether or not to defer a

hearing to a later date.

Hearings arranged at short notice

5.93 Where the hearing is arranged at short notice (faample a custody hearing or a

hearing after the making of @hild Protection Ord@rthe timescale for notification and

provi si on a®soonpspmeicakle ipsr i“or to the hearing. Tl
contact direction review hearing, wheteher e i's a requirement that
must notify the hearing no later than three days after the hearing whose contact decision is

to be reviewed, and provide papers at least three days prior to the hearing.

5.94 Itisgood practice to asthe child relevant personsnd any person with

participation rightsvhether they have received notification and papers prior to the hearing.
If a decision requires to be madrgently(as in the case of @hild Protection Order
hearing)and papers have ben received immediately prior to the heariRanel Membes

may wish to consider a short adjournment of the hearimg@nabk participants to review
them. In other circumstances Panel Members may consider defethi@dpearing to another
day if the childrelevant persoror person with participation rightsdicate they have not

had sufficient time to look at the papers provided.

Substance of the reports
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5.95 Where the notifications and reports have been received by those entitled to them,
the chairing member must inform those present at the hearing of the substance of any
relevant report or document provided within the hearing papeksengthy description of

the content of each individual repoig not necessaryA summary of the substance of
reportsshould be a brief and succinct description of the key issues, and recommendations,
from the reports, either collectively or individually if there aréeliencesin content or
recommendations .

P

ﬁ Example

The reports indicate that since the last hearing six months ago, Callum has increased his
attendance at school from 68% to 87%, started attending Scouts and the whole family have
taken part in fortnightly family counselly. Because of all the progress made, the
recommendation today is to terminate theo@pulsorySupervisionOrder.

® /2YyFANNIGAZ2Y 2F OKAf RQa SELINBAaA
5.96 Where papers are provided to the child, the chairing member must ask the child
whether the documents accurately reflect any views expressed by the child, unless the

chairing member believes that it would not be appropriate to do so.

5.97 If the child says that the views presented in the report are not his or her views, the

chairingme mber must <cl arify what the child’ s vie

598 The way in which this is done will depend on the individual child. In general terms,
during a hearind?Panel Membes should be careful not to ask children leading questions
wher e possi lsoci@wolker sags.youwgnota see your mum more often, is this

right?”). Therefore questions might be phras

section of the report on your vVviewsabbut® What
when you see your muth”

More information on t he avérardhidg'psncipleseetms can be

I KAf RN @ O8d BASIMAYS aM H H 0

5.99 Since 2020, there has beemstatutory duty on thehairing Panel Membeof a
children’

s hearing to inform the child of th

This duty applies. in all children’s hearings

5.100 A national advocacy scheme has been funded and set tipeb$cottish Government
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to make sure that independent advocacy services are available for children and young

people in every local authorityare@h i | dr en’” s advocacy services
representation to children before, duringnd afterachd r en’ s hearing. A chi
worker will meet withthechilhnd expl ain how the children’s

of decisions that Panel Members can make. The advocacy worker will help the child decide
what they want the Panel Members to knowahow best to communicate that in the way

they prefer.Anadvocacy workew A f f 2y f & NI LINETAeY villinotlgive@K A f RQ &
personal view or say what they believe to be in the best interests of the child.

m Legislation and Legal Tests

The chairing Panel Member of the chédn * s mmasainfarnmtge child of the
I @1 AfFoAfAGE 2F OKAnMes®SNBYy Qa | RG20F 08 aSNIIAOS

(a) taking account of thage and maturity of the childthe chairing member considers
that it would not be appropriateto do so

5.101 Only the child can decide they would like an independent advocate. They cannot be
compell ed to have one and a children’s hear.i
child. However it is essential that the chairing member talks to the child abouthehétey

already know that advocacy is available and, if they do not, that they are given information

about how amadvocacy workemight help them in a hearing and how they can obtain an
independentadvocacy workeif they want one.

5.102 In most casethe child should already have been given information about advocacy
services in their area in the letter from SCRA notifying them of their hearing and also by
their SocialWorker. The aim is that the child should not hear about the availability of
advocay services for the first time in their @aring However every hearing should check
that the child knows about thavailability of advocacyesvices, unless the child already has
anadvocacy workeat the hearing othe chairing Panel Member considers thiatvould not

be appropriate taking account of thege and maturity of the childAdvocacy organisations
believe that most children ovéive should be able to understand the rodd an

independent adult who can help them participate in the hearing, bedbleto form a
relationship withthem and make use of their support to put their views across.

5.103 If the child does not already have an independent advocacy workeghaeing

Panel Member should ask the child or young person if they have been informed thieout

availability ofadvocacy servicegvery child and each hearing is unique. There is no one way

to talk to a child about advocacy.ntay be appropriate to intrduce information about

advocacy durinthed i scussi on of itnight berdisedviientrse chairing ws |, or
memberise st abl i s hi n dtsholidebe mived ih awag in whglethe child or

young person can understand, using plain Englishd | anguage appropri at e
age and stage of development.
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Examples might include:
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5.104 The duty to inform the child of the availability of advocacy should, where necessary,

enable a conversation about the help they might want to participate in the hearing. If the

child doesn’t know about the avaelMadberl i ty of
should explore whether the child would like to have an independeivocacy workeand
explain how they can get in touch with their local advocacy proviltere c hi | dr en’” s h

cannot arrange this for the child b&tanelMembersshould satisf themselves that the
child, their parents,carers or Social Worketan do so.

5.105 Panel Members should consider whether the hearing ought to be deferred to allow

the child to instruct an independemtdvocacy workebefore they make a decisioiven if

the child would like the support of aadvocacy workerPanel Members should have the

welfare of the child as their paramount consideratiwhen deciding whetheor not the

hearing shouldjo aheadThis may not alwayseban easy decision to make. Panel Members
should think about whether they have enough
their decision and consider whether it is better for the child or not, to make a decision there

and then rather than defertte hearing to another day. If the Panel Members have reliable

and sufficient information about the child’s
participate and contribute to the discussiduring the hearingit may be appropriate to

proceed ather than delay decisiemaking.Panel Members shoulidicludein their written

reasons why, having the child’ s welfare as t
to proceed with the hearing in the child’s i
51061 f the child is not in attendance at the

will be unable to inform them of the availability of advocacy services. Nevertheless, it is
good practice to discuss advocacy wather participants in the hearing to ensure that the
child is aware of advocacy services and encourage these conversations to take place.

Example

Decision:To defer the haring for the child to meet with an independent advocacy worker.

Reasons:Vicki is nine years old and seemed shy about speaking to the Panel Members.
asked how old she is, she looked at her Foster Carer and then down at the ground. There is
information in the reports about her views. When asked if she would like to talk to someone
can help her tell the Panel what she thinks about things Vicki nodded repeatedly. The
considered she would be unlikely to participate in the hearing fulthout the help of advocacy
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Decision:To proceed with the hearing, although the child said that they would like an
independent advocate.

ReasonsJosh does not have an advocacy worker, and did not know about advocacy service
said to the Panel Member s viewswdre setbulfullyihtte wc
social work report and while he would like an independent advocacy worker, he agreed that
report included his views and that he was willing to discuss those views with the Panel Menr
Deferring the hearing until Josk able to meet with an advocacy worker would mean continuit
uncertainty about where the child should live for several weeks and where they should go tc
school beyond the start of the forthcoming term. The Panel considers that it is in the best
interestsof the child to proceed with the hearing.

Thel R@2 Ol Oé& attér2lande &t Bearing

5.107 If the child has appointed their advocacy worker as their representatiee
advocacy worker is entitled to attend the heariegher with the child or by themselves. As

a representative, they have Ifahechildphetdyhasa at t en

representativeand a legal representative and also wishes avean advocacy workethe
chairing member may permit the advocacy worker to attend as someone whose attendance
is necessary for the proper consideration of the matter before the hearing (that is to enable
the full expr essi onheg.fifthe dhi brmds théirdadvscacy woeker s
with them the chairing member should enable tadvocacy worketo be in the hearing

room to support the child or young person in giving their views.

5.108 If a child or young person brings more than oepresentative, and the number of
people attending the hearing exceeds the capacity of the hearing room or the capacity of
possible remote connections into a virtual hearing, the chair should exercise their
judgement on how the hearing should best be marhghs a representative has an
absolute right to attend an advocacy worker should not be excluded if acting in that
capacity.The childshould notbe asked to choose between a personal representative, an
advocacy workeand their legal representative beimgesent in the hearing room. It may be
that the hearing has to hear separately from other contributors who do not have an
automatic right to attend.

Advocacy Providers

5.109 Each local authority area has a nationally contracted primary provider who will offer
advocacy servicedf it is not possible for the primary provider to work with an individual
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child for any reason they should put the child in touch with alternativesdary providers
available in each area. You can find the advocacy provider for youhareaEach of the

providers will work in accordance witliational Practice Standards

K21RA & Of 2adzNB NBIljdzSada

5110 Any personmay makearguest to a children’s heaEr i ng
information from a specidfiisecd opseurrseo ar.e qTuheisst "i.s
disclosure request may be made, for example, ISpcialWorker who recommends that thes

place where it is proposed échild may reside under@mpulsory Supervision Order =
should not be disclosed to the child’s gparen
child to know a piece of sensitive informatianhi ch i s cont ai nTfhal ih t he
Chil dren’ s Re p o wiscwsure rrgusst madegd tleem awmance of the

hearing to the hearing, or maypakea request on their own initiative.

5.111 Where a nondisclosure request is made before the hearing begins, it must be
decided at the start of the hearing before any discussion of any other mattetisis
situation, the hearing will have received a copy of the-aistlosure request and a form
explaining that information has been withheld. This may also apply to -‘eaeng panel
convened to decide upon person statd® assess whether threlevanttest is met, the
hearing may have to exclude the person to whom the-dastlosure request relasewnhilst
the Panel Members discuss the ndisclosure request and the perceived risks, and decid
what to do. This must happen at the start of the hearing. Wherever possible, Panel
Members should find out the per s @uecisionv ise w b e
about the request. After the decision is made the person should be invited back into thea

hearing and told of the decision to withhold or disclose information. No discussion abouf

any matter other than the nomlisclosure request must take placdist the excluded
person is outside the hearing room.

5.112 Certain documents can never be the subject of a-dmtlosure requesiThese are
w the statement of grounds
w an order or warrant the child is subject to
w a remit from the court after the childlas been convicted of, or pleaded guilty to, am
offence .
w a requirement from a Sheriff under the Antisocial Behaviour etc. (Scotland) Act Z004
n

5.113 A nondisclosure request: -

w can be made to or via the Reporter before the hearing or to Panel Members during
the hearing itself .
may be made in writing or verbally
must specify the information the hearing is asked to withhold, with reasons
w must specify the person who it is proposed to withhold the information from, with

reasons. .

€€
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Significant harm test

N
-

5.114 The test to be applied by Panel Members in deciding adisdosure request is
whetherdisclosure of that information to that person is likely to cause significant harm to
the child about whom the hearing relate$?anel members should be mindfultbie
developmental stage of the child and the different kinds of risks which may arise for older
and younger nofverbal children including babies and infants under five years, children and
children with disabilities. Their perspectives and views are shalgb be considered

carefully when a case is being made for withholding information or not

5.116 The hearing may decide not to withhold the informati®anel Members must
ensure that this information is provided at such a time, and in such a mamnércansiders
appropriate, having regard to the best interests of the childnay be that the hearing
should adjourn for a period to provide the individual with the information and sufficient
time to consider the information before participating in thearing.

51171 f the children’s hearing decides not
person should usually receive the information before the hearing goes on to consider otherg
matters,unless this would prejudice consideration by the heagiof any other matter
FFFSOGAY I K Such@&thefneed to coasitiér RdisbldSremeasureof the
child s place of residence.

5.118 Panel Members should be mindfihiat the person may find the information

upsetting. There may be a lot aiformation to digest. A short adjournment may be enough
to allow them to get to grips with the information. If Panel Members think that the person
may need more time to read, understand and consider the information fully to enable their ,
effective participéion or they require representation, Panel Members may need to consider
deferring the hearing to another day. -

Example

—

n
|
Decision To not withhold information from Mr Gregory .
|
n
Reasons |t was requested that Mr Gregory nol
pregnant with her new partner’s child. Wh
Brown’ s desire for privacy and to move o

her pregnancy and new partner were significant risks to her ability to prioritiseriia s ’
needs and would be a key factor in today
continued to live at home or with his father. Furthermore, all parties agreed that there was
no risk to Thomas if this information was disclosed. In fact, hresady aware that he will
soon be a big brother.

SEEEEEEEESEEEE
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Non-disclosurerequest relating to the address of prospective adopters or carers

5.119 When the local authority proposes a change of residence be authorised by a

c hi | dr e nthessocialevarker will grepareritten information for the hearing about
the proposed carers and their family and household. @it and relevant persons must
alsoreceivethis information The profile of the carerswill often include thar address When
recommendngthat the child move tdive with prospective adoptersiew foster carers or
kinship carers, the local authority may askthah e pl ace of the chifl d’ s
carers is not disclosedhis means that a nedisclosure requesttowih hol d t helZ chi |
placementaddress r om t he i nformation usuall ynaprsovi de
need tobe madebefore orat the start of the hearingand welb e f or e t he herari ng
about whether a Compulsory Supervision Order shoeldnade and what measuresto =

include. The test to be applied is that sharing the information is likely to cause significaﬁt

harm to the child. .

5.120 Panel Members must determine a nalisclosure request at the start of the

c hi | dr e nahdsnushagpdy the tasgthat sharing the information will cause significa
harm to the child. If Panel Members consider that the requiEsts notsatisfy that test,
they mustrefuse thenon-disclosurerequest.However i the information relates to the

c hi | d ofgesigehcajcsbould not be disclosed until the hearing hasaddedwhether
to make a Compulsory Supervision Order and has an opportunity to considesther a
measureof noARA & Of 24 dz2NB 2F GKS OKAf RQa LIXLFOS a2F NB
interests.Premature disclosure of informatioghould notprejudicet he hear i ngy s
consideration of any measure of nalisclosureo f t he chi | d’ sTheRuleac®e of
requires that the hearingnsures thainformationwhich is the subject of a nedisclosure

request is providedt such time, and isuch manner, athe hearingconsiders appropriate *
IIIIIIIIII:III:\III:’IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII-
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5.121 Panel Members should telhé hearingparticipantshow the hearing wilbe

conductedand what will be discussed at each stage. This is a key hearing managemgnt tool

the child,relevant persons and other attendees need to know when they will get their say

and when certain topics will be discuss&bod practicerequires thatall participantsand

in particularthe child,should have an opportunity to safythere is anything elsthey would

like Panel Memberso discuss

t

EEEEEEE R EEERER

5.122 A clear agenda will help the hearing run to tinB®od time management is key to
preventhearings overrunning ankeepingother children and families waiting
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Example

We will discuss how Kate is getting on with Mr and Mrs Smith and the progress with her
behaviour and communicati on before di scuss
i mprovements since the | ast heari ng. The | a

arrangementdor Katewith each of her parentds there anything else anyone would like to
add to the agenda?
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Types of hearingtheir purpose and the options available

This part of the manual gives informatiaboutd i f f er ent t yhpaengs tief
purposeand the legal options availab& eachhearing A hearingmayhave more than one
purpose therefordPanel Membes may need to refer to multiple sections when preparing

child

for hearing.

PURPOSE OF HEARING
(Hearing Arrangement Form and Recor:
of Proceedings)

Consider whether to give advice to the
Seriff who has been asked to look at th
Child Protection Order

Consider the case because there Shald
Protection Order

Consider the case which tigheriff has
referred to theCh i | d Reporter s

Consider the reasons for the hearing
which theSheriff decided were correct

Consider the case which tisheriff has
asked the childrer

To review the @mpulsorySupervision
Order as the child is in secure
accommodation

Consider whether to continue thaterim
GompulsorySupervisionOrder

TYPE OF HEARING
(Practice and Procedure Manual)

Advice to the Sheriff on an application to val
or terminate a Child Protection Order

Second working day hearing

Grounds Hearing

Accepted or Established Grounds Hearinc

Accepted or established grounds hearing
(if the child not on £ompulsory Supervisio
Orde) OR
Review Hearingf the child is already subject
to a Compulsory Supervision Orger

Review Hearing

Hearing to consider further ICSO pending tt
outcome of the proof application
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Give further consideration to the
Compulsory Supervision Ordecluding
any changemade by the previous hearin

Consider giving advice to the sheriff

Consider whether the CSO should stay
place until the appeal is finished

Consider the case because a young per:
has been arrested by theolice

Consider making an order to find and ke
a child in a safe place and bring him or t
to a hearing

Consider making an order to bring a chi
to a hearing

Consider the case because a young per:
has been moved to secure
accommodation by the local authority

Consider releasing the child from an
obligation to atte

Consider the appointment of a legal
representative for the child

Consider the appointment of a legal
representative for a person attending the
hearing

Consider whether a person should be
notified of a hearing as a relevant perso

Consider whether a relevant person is
required to atten

Depends on the on the purpose of original
hearing ¢leferred hearing, IVCSO due to exXp

Advice to Court where the child has been
found quilty of, or pleaded quilty to, a crimin:
offence

Suspension Hearing

Custody Hearing

Application by the reporter for a warrant to
find and keep the child in a safe place and
bring the child to the hearip

Application by the reporter for a warrant to
bring the child to a hearing

Emergency secure transfer

Pre-hearing panel

Often, but not exclusively, Bre-hearing panel

Can be considered at any hearing

Often, but not exclusively Pre-hearing panel

Pre-hearing panel
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6.1 Manychi l dren and famil i esSdsemtaferrefarrdd®th&€ hi | dr
Children’s Reporter wh g Whe &CGhild®notecaon Qrddnaa gr oun
been granted by the Sherith hearing will be arranged fée child and family on an

emergency basi$articipants may banxious, angry or frightene@®anel Membes should

help ensure all participantsnderstand every step of the process.

6.2  When:
w a Sheriff has made@hild Protection Ordeauthoriangremoval of the child to a place
of safetyor alternatively preveningthe removal of a child from safeplace
and
wthe Children’”s Reporter i's sati sChided t hze
Protection Ordeare met

a children’ s hear igsegndwarlsng datafeektreeorgelimce on t he
implemented. A'workingday e x c | ud e s speefiepkaichaidays&ar example

an order granted on a Thursdayoviding forthe child tobe taken toa place of safety

requires that a second working day hearmgst take place on the following Monday.

6.3  The purpose of th second working ddyearing is to consider:

w the circumstances which led to the making of tBkild Protection Order

w whether the conditions for the makingf the Child Protection Ordecontinue to be
met;

w whether it is necessary that the order remainpiace and

w whether ary variations are required to ardirectionsincluded inthe order.

Conditions forgrantinga Child Protection Order

6.4  Different criteria apply to the making of@hild Protection Ordedepending on
whether the applicant is a local authority or any other person.

Panel Membes shouldknow which criteria applied to the making of the order, to enable
them consider whether the conditions for making it are met. This information will be
included inthe Child Protection Ordatself. If there is any uncertaintfanel Membes
should ask thos attending the hearing orth€ h i | Repertet who applied for theChild
Protection Ordebeforethe hearingbegins

6.5  Anypersoncan apply for &hild Protection Orden the following circumstances:
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5’3 Legislation and Legal Tests

(a) there are reasonable groundshtelieve that:

i.  the child has been, or is being, treated in such a way that the child is suffering or
is likely to suffer significant harnor

ii. the child has been, or is being, neglected and as a result of the neglect thaschild
suffering or is likely tguffer significant harmor

iii.  the child is likely to suffer significant harm if the child is not removed to andikegpt
place of safetyor

iv.  the child is likely to suffer significant harm if the child does not remain in the place at
which the child is stagg (whether or not the child is resident there)

AND
(b) the order is necessary to protect the child from that harm or from further harm
6.6 In practice Child Protection Ordearare usually applied for by a local authoritie

following criteria applyonly where thelocal authorityapplies for theChild Protection Order
These criteria are:

m Legislation and Legal Tests

(a) there are reamnable grounds to suspect that:

i.  the child has been, or iseing, treated in such a way that the child is sufferingsor
likely to suffer significant harpor
ii. the child has been, or is being, neglected and as a result of the neglect thaschild
suffering or is likely to suffer significant haror
iii.  the childwill be treated or neglected in such a way that is likely to caigeificant
harm to the child

(b) the local authority is making enquires to allow it to decide whether to take action to
safeguard the welfare of the child, or is causing those enquiodgtmade, and

(c) those enquiries are being frustrated by access to the child being unreasonably denied, and

(d) the local authority has reasonable cause to believe that access is required as a matter of
urgency
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Directions

6.7 ASheri ff maye catitGadsotectiaoOrdar whichhave the same
statusas ameasuré  whi ch a chi |l dr e n’Cemplisers Supenvigionmay i nc
Order.

6.8 A Child Protection Orderan have one or more of the following directions attached:

1. An information non-disclosuredirection. This is a direction specifying that
information in relation to the childmust not be disclosetb a named person or class
of personsFor examplethe order may require that information abotie place of
safety where the child is being keistwithheld from a relevant person.

2. A contact direction.This is a direction regulatimmpntactbetween the child and a
named person or class of persons.

3. A parental responsibilities and rights directioi directionmay restrict or limit
the exercise oparental responsibilitieandrights in relation to the childsuch as the
right to consent tamedical examination and/or treatment as an example.

Legal assistance

6.9  The child is automatically entitled to legal aid to be assisted Bylaitorat a second
working day hearingsubject to the child having the capacity to give instructions to a
Solicitor There is a general presumption that a child aged 12 years or®uaéld to instruct
a Solicitor Younger childrermayalso be able to instrua Solicitorif they understand what
it means to do so and appear to have sufficient capacity to give instructions

6.10 Panel Membes should ask a child present at the hearisighject to their agend
level of understandingwhether they have had the opportunity to speak witlsalicitor If
they have notand the hearing think legaepresentation is necessafyanel Membes may
consider a short adjournment for the necessargaagements to be made.

Options

6.11 The options open to a second working day hearing are:

B—  Options

1. To continue theChild Protection Ordewithout variation. Where the hearing is
satisfied that the criteria for making th&hild Protection Ordeare satisfied and that
any directions attached to it remain necessary.
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2. To continue theChild Protection Ordewith variation to oneor more of the
directionsattached. Where the hearing isatisfied that the criteria for making the
Child Protection Ordes satisfied, but that there should be a variation to the
directionsattached. A variation includes terminating or varying the existing
directions orincluding a new direction.

3. To terminate the Child Protection OrderWhere hearing members are satisfied that
the conditions for the making of @hild Protection Ordemo longerexist or theorder
is nolonger necessary.

6.12 A decision must be made by a hearing on the second working day and therefore it is
not possible to defeithe decision. If there is a need for further information to enable the
hearing to make a decisioRanel Membes can consider an adjournment for the

information to be obtained. The hearing must, however, reconvene on the same day.

6.13 It is possible for the local authority to apply foChild Protection Ordefior a child
already subject to compulsory measures of supervisionexampleto authoriseurgent
removal from a dangerous situatioin most cases, the child will nalready be subject to a
GCompulsorySupervisionOrder..

6.14 Panel Membes should be mindful that berminating a @ild Protection Order, the
childmay be released from a place of safety without a guarantee of continougjvement
with social servicesand explore whether arrangements are in place, or will be made, to

ensure the chil d’ s .Fhatimayincluda netp fronwgerfalyg suppor

other forms of supportAs only two working days will have passealhelMembersmust be
convinced that the conditions for a Sheriff granting an order no longer exist and be able to
evidenceand explain any change which means that they are satisfie conditions for
granting the order no longer apply

Example

DecisionTo terminate theChild Protection Ordes.47

ReasonsTheChild Protection Ordewas granted in response to serious allegations of

sexual and physical abuse by Emily against her father. There were significant concerns for
Emi | y’' & homads ber fgther, although he did not live in the family home, had

t hreat ened hEdsclbosgdthe abluse &inel it was nosfelt her mother could keep
her sufficiently safe as she was also a victim of this very controlling and violenSmaa

the abuse came to light and théni@ ProtectionOrderwa s t aken, Ebeed y’' s
arrested andremanded in custodin relation to another serious offencé isnow safe for
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Emily to return home as circumstances have changed significantly since the order was

granted and themmediatethreat of danger has beenremoveld.n t he | i ght of Er
di sclosures the Children’s RefooialWokr has arr a
Department to provide support to Emily and her mother, with the option that the local

authority can again refer Emily to tli@h i | Reperter ifiser father isreleased and poses

any risk to her.
Appeal RightsApplication for variation or termination of the order

6.15 If the second working ddyearingdecidesto continue theChild Protection Order
with or without variation, the chairing member must inform tfelowing people, if present,
of their right toapply to the Sheriff for a variation or termination of the order within two
working days:

w the child

w a relevant person

w any person who has, or has recently had, a significant involvement in the upbringing
of the child

w the person who applied for th€hild Protection Order

w the person who is required under the order to produce the child to the applicant

6.16 The Principal Reporter may also apply to the Sheriff Court for a variation to the

directions attached tdhe Child Protection Ordem he Chi | dren’ s Reporter
whetherto arrarnge a grounds hearindf. they do not arrange a grounds hearing, the order

will lapse.

6.17 The chair should inform the child and relevant persons that, unless terminated by
the Sheriff before then, there wilikelybe a further hearing oor beforethe eighth
working dayfrom the date on whicltthe Child Protection Order was granted.

Next steps

6.18 In most cases, @€hild Protection Ordeznds a maximum of eight working days
beginningthedaap f t er it was first granted. I f the CI
more of the grounds of referral exists and that it is necessary tlf@dmpulsory Supervision

Orderbe made for the childor an existing order reviewgathe Ch i | dReperter wall

arrangea ¢ hi | dr e nor =forbtlee aighth wayking aay

6.19 An eighth working day hearing a grounds hearindglease refer tthe sectionof the
manualongrounds hearingf or t he | egal options open to th

P Ve

o ! ROAOS G2 GKS {KSNATFTT 2y Fy I LI

111 %
Hearings and Options



| KAt R t NR (6S@ink 2y hNRSNJ

6.20 Any of thepersons listed in paragraph 6.b%ay make a application to the Sheriff

for a variation or termination of &hild Protection Ordebeforethe second working day
hearing, or within two working days thereafter. The application must be heard by the Sheriff
within three working days after the day on wh the application is made.

6.21 Whensuchan applications made, the Principal Reportenay arrange for a hearing
to provide advice to the Sheriff. The purpose of the hearirig ovide any advice to the
Sheriff they consider appropriate to the Sherf ¥ Qa RSOA&aA2y 2y GKS I LIJ

6.22 In particular, the hearing may wish to consider the following:

w The nature of the application to the Shekrfs it for a variation to one of the
directions attached to the order, or for termination of the orderag/hole?

w If the application relates to variation, would the hearing support the variation, and
why or why not?

w If the application relates to termination of the order, what were the circumstances
which existed at the time the order was granted? In the apirof the hearing do
the criteria for the granting of th€hild Protection Ordecontinue to exist?

6.23 The purpose of this hearing is to provide advice to the Sheriff only. The hearing is not
able to make any changes to tihild Protection Order

6.24 There are no rights of appeal agaitis¢ terms ofthis advice

Gp D NE dzy R&a dddGridhdy 3

6.25 Agrounds hearingnay be the first time thaa child or young person and their family
has had contactwithth€ h i | d r e n yssem Rana Membeg sh&uldoe mindful of

this when preparing for the hearing and duritige hearing itself. A child and relant

person coming to their first hearingay needmore information aboutroles and procedures
during the hearinghan those who havattended hearingbefore.

6.26 Agrounds hearingnaybe arranged for a child who is already the subjec of
Compulsory Seervision Orderfor example wher@ew groundshave arisernustifying

referral for consideration of compulsory measures of supervisiowheret he chi | d’ s
circumstances have changed leading tararease in existing concerrBanel Membes

therefore shodd check whether or not there is alreadyCampulsory Supervision Order

place

6.27 Where there is already @ompulsory Supervision Orderplace for the child and
new grounds of referral are accepted or establishedeaew of the existingCompulsory
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Supervision Ordemustb e carri ed out by the children’s h
Referral to a grounds hearing

628 A Chil dren’ s Re porgtoends hearing if, foliowiiger a chi | d
investigation, theyare satisfied that one of the groundss67(2)of the 2011 Act exists and

that it is necessary for @ampulsory Supervision Ordée made for the childr that a new

statement of grounds be considered by the hearing

m Legislation and Legal Tests

The grounddor referral are:

(a) the child is likely to suffer unnecessarily, or the health or development of the child is likely
to be seriously impaired, due to a lack of parental care
(b) a schedule 1 offence has been committed in respect of the child
(c) the child has, or is liketo have, a close connection with a person who has committed a
schedule 1 offence
(d) the child is, or is likely to become, a member of the same household as a child in
respect of whom a schedule 1 offence has been committed
(e) the child is being, or lkely to be, exposed to persons whose conduct is (or has been)
such that it is likely that
(i) the child will be abused or harmed, or
(ii) the child’"s health, safety or develo
(f) the child has, or is likelp have, a close connection with a person who has carried out
domestic abuse
(g) the child has, or is likely to have, a close connection with a person who has committed an
offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act 2009
(h) the chidl is being provided with accommodation by a local authority under section 25 of
the Children (Scotland) Act 1995 and special measures are needed to support the child
(i) a permanence order is in force in respect of the child and special measures are needed
support the child
(j) the child has committed an offengenly if the child is at least 12 years old]
(k) the child has misused alcohol
() the child has misused a drug (whether or not a controlled drug)
(m) the chil d’ s c on Haves d serlows sidvdrse dffect an ithe health,| i k e
safety or development of the child or another person
(n) the child is beyond the control of a relevant person
(o) the child has failed without reasonable excuse to attend regularly at school
(p) the child-
() has been,s being, or is likely to be, subjected to physical, emotional or other
pressureto enter into a civil partnership, or
(ii) is, or is likely to become, a member of the same household as such a child
(q) the child-
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() has been, ibeing, or is likely to be forced into a marriage, or
(i) is, or is likely to becoma member of the same household as such a child

6.29 Only the child and relevant persons are requirediiake aresporseto the

statement ofgrounds and spportingfacts. The chairing member has a leglity to keep

the numbers of attendees in the hearing room to a minim@nly the child, the relevant
person(s), their repr e $SeiaWaokerishoddsbeini f any, an
attendanceduring this section of the hearing.

Offence grounds (ground j)

6.30 It is important that the childand any relevant person know hanformation about

grounds for referral andnyrelated supportingevidence may be usedin particular they

should understand thesgal effect of accepting offence grounds for referral or having these
established in courtfor exampledisclosure of this information to prospective future

employers or other organisations in later ltfeough a PVG or Disclosure chedkhen

notifying themof thearrangements forthe hi | dr e nt lse h@hirli dirgeiln® s Re p .
provide information to the child and relevant persons about thisriting.

6.31 Before reading out the statement of grounds, the chairing member should check
with the child and relevant persons present whether they have received information from
t he Chi | drregardisgthedRReimbilitatior of Offenders Aahdunderstand what
this meanslf they have notPanel Membes should not enter into any discussion about this
complex area. Instead there should be a short adjournment of the hearing for information
to be provided, read and discussed by the child and/or relevant person(s).

6.32 The current legislation about future disclosure of offences consideredcbina | dr en’ s
hearing is complext is not the role of #anel Membeor Chi | dr e¢ormdvseaRepor t e
young person about the fure disclosure consequencdénecessarya hearing can be

adjourned or deferred to another day to allow the young person time to discuss the

consequences or to seek appropriate advice about the ifsune a Solicitor There are

significant consequences of accepting an offence grouRdnel Membes shouldnever

encourage a child to accept a ground or statement of fact.

Explanation of statement of grounds

6.33 When a Children’s Reporter arranges a gro
statement of grounds. There are two parts to a statemengmiunds the specification of
whichsection67 ground or grounds on which the child has been referred to the hearing

and the facts which, in the opinifoorefereaf t he C
is met.

6.34 The chairing member must explethe ground or ground®or referraland the facts
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on which the ground or groundsr referralis basedo the child, if of an age to understand,
and each of the relevant persons present. The chairing member thestaskthe child and
eachrelevant perso(s)separately whether theyccept the statement of grounds or not.
Whether the statement of grounds is understood and accepted, or not, by the child and
each relevant person present will determine the legal options open to the hearing.

6.35 TheChildren s Reporter pr e pfactssupportingeachgsounal foe ment ©
referral with great careto strike a balance between what is legally required and what will

be understood by the child and relevant persons. It is good practiagtéochairing member

of the hearing to read outach statement supporting the ground, befgreoviding an

explanation if requied. There is no oneight way of reading and explaining the statement of

grounds. How this is domdepends on the needs of the child and relevant person(s) taking
account of the chil d’ sandotbeechaactdristissif thegchild of dev e
and relevant personBoththe child and relevant persg¢gs) may be anxious or upsetiring

this phase of the hearinghairing members shoufgrovide an explanatioof the grounds

in plain English. It is important to make clear the nature and extent of cosaghilst

choosing words with care and consideration for the feelings of the participants

6.36 Whenthe chairing membeasks the child and relevant persordividually if they
accept what the chairing member has read out is trilne Panel Membes must not enter
into anydiscussion at this stag@anel Membes should not, under any circumstances,
provide any advice to the child or relevant persons about whether to accept or deny the
statement of groundsor try to encourage acceptance

6.37 The statement of groundsas lgal functions and consequencdisis necessary that

the hearing is clear about exactly what the child and relevant person(s) accept or do not
accept. Others present at the hearirgyich as a representative borh e C h Relpattere n ' s
may intervene during the explanation of the grounds if, in their opinion, the explanation
does not match the statement of grounds as writtém inaccurate explanation would

amount to a procedural irregularity in the conduct of the hearing.

6.38 The following are optionavailableto the hearing, dependingn the responses of
the child and relevant persons the statement of groundand the attendance of key
people

Child not present at the grounds hearing and child not excused in advance
6.39 Where a child is not present at the grounds hearing and has not been excused prior

to the hearing it is not possible foPanel Membes to excuse the child and continue with
the grounds hearing. Therefotbere are two options open to the hearing meens:
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8= Options

1. Discharge the referrallhis would mean the end of the hearing unless there avascond
purpose to the hearing (e.g. a review at the request of the implementatighority). If the
hearing proceeds to consider another purpose there musadeiscussiorabout the
discharged referral.

2. Require the Principal Reporter to arrange another grounds hearifgs allowshe child

to attend a further grounds hearindf.the hearing decidgto require the Principal Reporter

to arrange another grounds hearing the hearing can consider whether to issuseaiml
GCompulsorySupervisionOrder (ICSOJ necessary as a matter of urgency for the child.

Where aninterim CompulsonSupervision Ordes issued before the grounds are referred

to the Sheriff, this does ri@ount towards the maximum of threlaterim Compulsory

Supervision Ordepermitted. Thehearingmay also consider issuingaaarrant to secure
attendancefollowing an applicaei on by the Chil dren’s Reporter

Relevant person not present for the explanation of statement of grounds

6.40 Itis not an absolute requirement for all (or any) relevant persons to be present in
order to accept, or deny, the statement of groun&@anel Membes are able t@xcuse or
proceed in their absencas with any other hearing.

6.41 Where a relevant person is not present at the grounds hearing therehaee t
optionsopen to hearing members:

8= Options

1. Excuse the relevant person from attending the hearifidhecriteriafor this decision are:

9 itwould beunreasonablee o require the relevant person
or
9 their attendance isinnecessaryor the proper consideration of the matter before
the hearing.

2. Proceed with the hearing in the absence of the relevant persbhe hearingnay proceed
if they consider it appropriate to do so. Full reasons must be provioiethis decision.
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3. Require the Principal Reporter to arrange another grounds hearifighe hearing decide

it 1s unfair to proceed Iin the relevant per s
to allow them another opportunity to attendUnlike paragraph 6.3%bove, there is no

provision to make amterim Compulsory Supervision Orderthis scenario.

Child and/or relevant person(s) unable to understand the explanation of statement of
grounds

6.42 The hearing must be satisfied that the child and each relevant person present
understand the statement of grounds with explanation from the chairing mentbeme
assessment of untdehsandipghouldibe mapeadnekasplethe child istoo
youngto understand the groung| or thechild or the relevant persomakeresponses oask
guestionswhich indicate that they dmot understand the grounds

6.43 Where the hearing is satisfied that the child and/or relevant person(s) are unable to
undersiand the grounds of referral, there are two options open to the hearing:

8= Options

1. Discharge the referrallhis would mean the end of the hearing unless there is a second
purpose to the hearing (for example a review of an exisGegipulsorySupervision Order

at the request of the implementation authority). If the hearing proceeds to consider a
further purpose there must bao discussiorabout the discharged statement of grounds.

2. Direct the Principal Reporter to make an application to tBéeriff to determine

whether the ground is establishedfl hi s i s known as ‘pmackafn'g. aTlnh ea
hearing cannot make a substantive decision. If this direction is givechidieng member
must:

w explain, as far as is possible, the purposehefapplication to the child and/or
relevant persons presenand

w inform the child (and, depending on the age of the child, his or her parent or carer)
that he or she is obliged to attend the hearing before the Sheriff unless extaysed
the Sheriff

6.44 Wheret he chi | dr e n thePrihcpa Repantgo make suehcah s
application the hearingshould alsaonsider whether any interim measures dreth
necessary and urgenthgquiredfor the child s p r géndingtthe application foproof.
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Grounds not accepted

6.45 Where the statement of grounds has been understood by the child and/or relevant
person(s) but has not been accepted by one or more of those persons, there are two
options available to the hearing:

1. Discharge the referralThis would mean the end of the hearing unless thera second
purpose to the hearing (for example a review at the request ofitm@ementation
authority). If the hearing proceeds to consider a further purpttere must beno
discussiomabout the discharged statement of grounds.

2. Direct the Principal Reporter to make an application to the Sheriff to determine

whether the ground is establishedC hi s i s known as ‘pmadkafn'g. aTnh ea
hearing annot make a substantive decision. If this direction is giverckizéring member
must:

w explain, as far as is possible, the purpose of the application to the child and/or
relevant persons presenand

w inform the child (and, depending on the age of thelahis or her parent(s) or
carer(s)) that he or she is obliged to attend the hearing before the Sheriff unless
excused by the Sheriff

6.46 Wheret he <chi | dr e n thePrihcpa Repantgo make suehcah s
application,the hearingshould alsaconsider whether any interim measures dreth
necessanyandurgently requiredfor the child s p r géndirgtthe application for proof.

6.47 Where the decision is to direct the Principal Reporter to makagplicationfor

proof, Panel Membes shouldmake clear in their reasons for the decisishether the
direction is beingnade because the child or relevant persdwes not accepthe grounds or
becauseone or more does not understanthe grounds The bass of the applicatiorfor

proof maybe different for different peoplefor example a child does not understand and a
relevant persordoesnot acceptthe grounds.

6.48 Regardless of whether any, or aiif the supporting facts are acceptgfithe ground
for referral is not understoodor acceptedhe hearing must treathe groundas na having
beenaccepted.

Ground accepted but facts acceptauhly in part

6.49 In some cases the child and/or relevant person will accept the gréameferral
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and some but not all,of the factsstated in support of the ground

6.50 If the ground for referral is accepted by the child and all relevant persons,
amendments to thestatements of fact can be made by the hearinifjacceptable to the

child and relevant persons present, provided that the amendments do not call into question
whether these are sufficient to prove the grouedtablisked in courtor amount to adenial

of facts which would be material to the decision of a hearing.

6.51 For exampleif a statement of grounds alleges that a child had bruising to their arm,

which is accepted, and a fractured skull, which is not accepted, it would be inappropriate to
dischargdhe statement that the child has a fractured skaid proceed only on the basis of

the accepted statement that the dd had bruising to their armVhere the hearing does not
consider it appropriate to proceed ohé basis of the accepted factsdirecton can be

given to the Children’s Reporter to make an
to the grounds of referral.

6.52 Similarly in relation to a s67(2)(0) ground (that the child has, without reasonable

excuse, failed to attend schbregularly) it would not be appropriate to discharge a fact that
‘“the child has no reasonabl e excuse for the
of the ground of referral.

6.53 Where the groundor referralis accepted but some of the facts on which the
statement is based are not the hearing has three options:

8= Options

1. Delete or vary the facts not accepted and proceed on the basis of those paittseof
statement of grounds which are acceptedhe deleted pas of the statemenill
thereafter form no part of the statement of ground8anel Membes must besatisfied that
deleting the part of the statement of grounds does not call into quedti@nlegal basis of
the groundfor referral. The deleted statements must forno further part of the
discussion

2. Direct the Principal Reporter to make an application to the Sheriftigtermine

whether the ground is establishedl'his would relate to the whole the statement of

grounds. Thisik nown as ‘ maki ng an hegimglanm@entakean f or p|
substantivedecision. If this direction is given the chairmgmber must:

w explain, as far as is possible, the purpose of the application to the child and/or
relevant persons presenand

w inform the child (and, depending on the age of the child, his or her parent(s) or
carer(s)) that he or she is obliged to attend the hearing before the Sheriff unless
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excused by the Sheriff

3. Discharge the referralThis would mean the end of the héag unless theres a second
purpose to the hearing (for example a reviefvan existingCompulsory Supervision Ordatr
the request of themplementationauthority). If the hearing proceeds to consider a further
purpose, Panel Membes cannot include any discussionf the discharged statement of
grounds.

Grounds accepted

6.54 If the statement of grounds is accepted in full by the child and relevant person(s)
present, orin part andfollowing the deletion or variation of a neaccepted fact, the
hearing may proceed to a full discussion of

6.55 Where the childsalreadysubject toa Compulsory Supervision Ordeine section
relating to areview hearingshould be consulted since the accepted grounds will prompt a
review of theexistingCompulsory Supervision Order

6.56 The following options are open to the hearing following this discussion:

BE=  Options

1. Discharge the referraWhere, following discussion, the hearing is satisfied that a

Compulsory Supervision Ordsrnot required for the child, they should dischatbe

referral. This means that the child will not attend any further hearings umefssred to a
furtherground hearing by the Children’s Reporter.

2. Make aCompulsory Supervision Orde®r, i the child is already subject toGompulsory
Supervision Orddhe option is to continue, vary, or continue and vary the existing order.
Refer to theCSGsection for more information.

3. Defer the hearing to another dayrhe hearing may then issue arterim Compulsory
Supervision Ordelif not already on &ompulsory Supersion Orderor aninterim variation

of an existingCompulsory Supervision Ordéthe hearing considers it necessary as a matter
of urgencyWhere a hearing is considering deferring a decision to make a Compulsory
Supervision Order, there is a duty to consider whether any additional reports are required.

Multiple sets of grounds

6.57 If thereismore than one groundor referral, each should be rehin accordance with
paragraph 6.8 above. It is possible that one set of grounds may be accepted by all parties,
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for example ground (o) (the child has failed without reasonable excuse to attend regularly at
school), whileghe other, ground (n) (the child is beyond the control of a relevant person) is

not acceptedPanel Membes must decide whether to discharge the naccepted ground

or to direct the Children’s Reporter to make
whether the ground is established.

6.58 Panel Membes should be aware that if they discharge gtatements of facts

relating to one ground i this examplehe child being beyond the control of a relevant
person, they will be able to proceed with a full neg but will not be able to refer to
discuss, or link options tanyinformation relating tothe contents of the discharged
statements. The hearing woulthve to decidevhether compulsory measures of supervision
are required based on thgroundrelatingto school attendance alone.

6.59 If Panel Members consider that theged to know whetheboth the accepted and
non-accepted groundand accompanying statements of fact are establisteeflilly inform

their decisionjt would not be competent to proceed to a full heariog the basis bonly

those grounds acceptedhe hearing shouldecidetod i r ect t he Chil dren’ s
make an application to the Sheriff for proof of the raccepted grounds.
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Grounds Hearings
(Where the child attended or was excused in advance)

Did the child and all relevant persons accept the grounds? <+ — —

| [
No Yes

i

Discharge the referral

Direct the reporter to make
an application to determine
whether the grounds are
established.

v

Is an interim order required
as a matter of urgency?
| |

Yes No
ICSO No Order
required

Proofapplications

J \
Did the child and all
relevant persons
accept all the

statements of fact?

|
[\}0 Yes

—_
Proceed to a full
hearing
Defer and
Y . consider interim
Amend or delete orders
any facts not .
accepted Discharge the
, referral
e -

6.60 If the decision of the hearing is threct theC h i | dReperter tsapply to the
Sheriff to establish the grounds at prodfie chairmustexplain the next steps to the child

and relevant persons.

All participantsshould leave the hearing rooknowingthat:

w
w

The application for proof will be lodged within 7 days of the hearing
The application must be heard within 28 days of being lodged taufitht hearing

may be an initiaproceduralhearing; the entire processf proof may take longer
and might require several court hearings

€€

€

Hearings and Options

The child, if of an appropriate ageas a right and an obligation to attend court
Relevant persons also have a right to attend court, but no duty to do so
The child and relevant personan be represented by 8olicitoror lay
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representative

Legal advice can be sought and legal aid may be available

The reportemaylead evidence to prove the groundsyidence may be oral and
taken fromwitnessesand/or written reports

w If the Sheriff finds the groundsstablishedthey will refer the matter to a future

€€

children’”s hearing.

661 The Chil dren’ s Rangexplanatomof nexastepsd reqiired t wi t h
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6.62 An hterim Compulsory Supervision Orderaninterim variationof aCompulsory

Supervision Ordemayl ast for a maxi mum of 22 days. The
another hearing to consider whether a further interim orderioterim variationshould be

madewhere the proof application is unlikely to be decided prior to the expiry of the order

or variation.

6.63 The options available to this hearing are:

1. To make a furthetnterim Compulsory Supervision Order interim variation to the
CompulsorySupervisionOrder, with or without a variation to the measuredtached or a
new measure addedefore grounds of referralre established théearing may only issue
maximum ofthree orders There is no limit on the number ofterim variatiorsa hearing
can makdo a Compulsory Supervision Ordéone is already in place

2. To notmakea further Interim Compulsory Supervision Ord®arinterim variation to the
CompulsorySupervisionOrder. Where the hearing is satisfied that the order or variation is

no |l onger required for the child’"s protectio
should not be issued, or variation made. Where the decision relates botanm

Compulsory Supeision Orderthere will be no order in place after the hearing. Where the

hearing has not made a furtharterim variation,the terms of the originaCompulsory

Supervision Ordewill remain in force.

6.64 While the application for proof igending childe n’ s heari ngs can i ss
of threeInterim Compulsory Supervision Ordettthe proof is likely to last longer, the
Chil dren’s Reporter can applinferimCompulboey Sher i ff
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Supervision Ordemith or without variation, if required. There is no limit to the number of
extensions which may be granted by the Sheriff at this stage.

6.65 Eveni t he <c¢ hi | desminale aineranrConmpglsorg Supervision
Order, the Sheriff may make dnterim Compulsory Supervision Ord&trany point during
the proof proceedings.
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666 Where a hearing has directed the Children
Sheriff for proof and the Sheriff has found the ground, or grounds, to be established, the

Sheriff must direct the Principal Repertto arrange a hearing to decide whether a

Compulsory Supervision Ordgnould be made, or reviewed, in relation to the child. This is
known as an ‘established grounds hearing’

6.67 An hterim Compulsory Supervision Orderinterim variationof aCompusory
Supervision Ordemade by a hearing (or a Sheriff) will expire when the Sheriff makes a
decision on the proof application. The Sheriff must therefore consider whether it is
necessary thahe/shemake a further interim order ointerim variation TheSheriff may
also make armnterim Compulsory Supervision Ord@€SOdr interim variationof a
Compulsory Supervision Order the first time.

6.68 Where the Sheriff makes an order or variation which requires the child to reside at
“a pl ace cafi | dafeent’ ys” hae within thrge daysosthe clileé h el d
beginning to reside at the place of safety.

669 This hearing wil!/ be arranged.Pangl t he Chi |
Members, the child or relevant persomsay notreceive papersintil immediately before

the hearing. limaynot be possibleto have a full discussion or make a substantive decision

at this hearing givethe lack of notice and likelihood of participants, includiranel

Members,not having full information opapers in advance of the hearing.
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6.70 The options open to this hearing are:

1. To defer the hearing and issuefarther Interim Compulsory Supervision Order

interim variation to the Compulsory QupervisionOrder. Where the hearing isatisfied that

it is necessary for the chil d’lIlfdssumgairtteeiat i on,
Compulsory Supervision Ordiie hearing must consider what measures to attach

2. To defer the hearing and not issue a furthieiterim Compulsory Supervision Order

interim variation to the Compulsory Supervision OrdeWhere the hearings satisfied that

a furtherInterim Compulsory Supervision Orderinterim variationof an existing
GompulsorySupervisionOrderi s not necessary fireaetment,he chil d’
guidance or control the hearing should not issue a further order or variation.

! OOSLIISR 2N SadABHEMMESBSR I NP dzy Ra

6.71 If a hearing isleferred after ground$iave beeraccepted, or whera Sheriff has
directeda c¢ hi | dr dolowisg the establishment of grounds referred fomoof, the

Chil dRreepro'rd er will arrange a children’s hear.i
672 The purpose of this hearing is to consi de
if aCompulsory Supervision Ordernecessary for the childs pr o tigaoce,i on, gu

treatment or controland, if so, what measures arequired as part of the order.

6.73 The options below relate to where the child is not currently subject @enpulsory
Supervision OrdefVhere the child isalreadysubject to aCompulsory Supetision Order
the section relating to aeview hearingshould be consulted, since the new grountts
referral, if accepted or establishedgrompt a review of theexistingCompulsory
Supervision Order

6.74 The options open to this hearing are:

1. Discharge the referraWhere, following discussion, the hearing is satisfied th@S® is
not required for the child, they should discharge the referral. This will ntieainthe child
will not attend any further hearings unless referred twosher groundshearing by the
Childen’ s Reporter.
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2. Make aCompulsory Supervision Ordgiollowing the requirements i€hapter 3.

3. Defer the hearing to another dayhe hearing may then issue amdrim Compulsory
Supervision Ordesr aMedical Examination Ordéfrthe hearing considers eitherecessary.
Where a hearing is considering deferrimglecision to make a Compulsory Supervision
Order, there is a duty to consider whether any additional reports are required.

Options at an Accepted or Established

Grounds Hearing

Is the child in need of compulsory measures of supervision?

Discharge the referral

| |
No Yes

; ) \
Do you have enough

information to make a
substantative decision?

| |
Yes No

|

Make a CSO Defer and consider
if an ICSO or MEO
is required

I wSOASGt KNG Ndoy 3

6.75 Where aCompulsory Supervision Orderin place for a child, the Principal Reporter

W i

€ eege

€

arrange a chil dr e n hedollawagcircunmsgnceéso

within three months prior to the end
wherethe previous hearingnadea decision to have an early review
within three months of a secure authorisation being made

when requested to do so by a child @levant person and three months has passed

since the last hearing

where the relevant person proposes to take the chvido is subject to a
Compulsory Supervision Order live ousside Scotland

when requested to do so by the implementation authority besau

the Compulsory Supervision Ordgnould be varied orerminated
the Compulsory Supervision Ordernot being complied with

Hearings and Options
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— the authority intends to make an application to court in relation to
permanenceplace of adoptioror is aware that an adoptioarder
application is being or has been made by someone else
— achild who has a specified residence on ti@mpulsory Supervision
Orderistransferred to another place on an emergency basis
w when required to do so by a Sheriff, when an application for disacial behaviour
order has been made or where the child has pled guilty to, or been found guilty of,
an offence
w where the Children’s Report efforrafaraltor ef er r ¢
the hearing and these grounds are accepteesiablished

6.76 A review hearing must be arrangadhen aCompulsorySupervisionOrder will expire
within 3 months including when a child is approaching theit hiBthday. At that review
hearing, it is possible for the hearing to continue tBempulsorySQupervisionOrder but
SCRA will not arrange a further review hearing before theirtdi@hday unless the hearing
requests an early review for that purpose.

6.77 The chapter orPermanenceshould be consulted when preparing for review
hearings to enable a child to reach stability as quickly as posEitlewing a full

considerationof the casetaking account athe reason for the review hearirendthe
c h i dircumstancesthere arefive optionsopen to thereviewhearing:

8= Options

1. Continuethe Compulsory Supervision Order

2. Vary the Compulsory Supervison Order

3. Continue and ary the Compulsory Supervision Order
4. Terminate theCompulsory Supervision Order

5. Defer the hearing

Substantive decisions on review of@ompulsory Supervision Order
1. Continue theCompulsory Supervision Order

w Where the hearing is satisfied that tf@mpulsorySQupervisionOrder is still
requi r ed fpootectianfireatmert, guiddntesor control and thab
variation is required to any of the measurestached to theCompulsory
Supervision Order
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w Therelevantperiod he or der i svillhoomally beiayearetde’ f or
hearing is satisfied thahe child should attend a further hearivgthin a year, it
should make a decision to ask for @arlyreviewwithin a particular time frame

2. Vary theCompulsory Supervision Order

w Where the hearing is satisfied that tf@mpulsorySupervisionOrder is still
required f or t Hreatmert, guiddntesor cpnira, thateatiatiom n ,
is required, but the relevant perioghould remain unalteredthe hearing should
vary theCompulsorySupervisionOrder.

w Avariationmaychange one of the existing measures attached to@mpulsory
QupervisionOrder, insert a new measure or both

w Avariationmayinclude a change to thenplementationauthority.

>

KN
| Example

A Compulsory Supervision Ordsrdue to expire in December2® A chi |l dren’ s h
takes place in April Z2 and decides to vary th€Eompulsory Supervision Orddrhe

Compulsory Supervision Ordepuld still expire in December 36. The child must attend a
further children’s hearing before then. Only
the Compulsory Supervision Ordepecifying the relevant period to be one year, would the

expiry dateof the order move to April 228.

3. Continue and vary th€ompulsory Supervision Order

w Where the hearing is satisfied that ti@®mpulsorySQupervisionOrder is still

required for the child’ s protecaion, tre:
variation is requiredthe hearing should continue and vary t@empulsory
QupervisionOrder.

w A variation to theCompulsorySupervisionOrder includes both a variation tany of
the existing measuresemoving a measurand also the insertion of a new measure
—a variationalsoincludes a change to the implementation authority.
w The relevant period the order is “contint
hearing is satisfied that the child should attend a further legwithin a year, it
should make a decision to ask for @arly reviewwithin a particular time frame.

4. Terminate the @Gmpulsory QupervisionOrder
w Where the hearing is satisfied that tl@ompulsory Supervision Ordés no longer

requiredf or t h motection, tredtrhent, guidance or control mustterminate
the CompulsorySupervisionOrder. There mayno longerbe the same levels of
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concern for he child or theremay beissues of concern but these can be resolved
without the need for compulsory measures of supervision

w The hearing must consider whether supervision or guidance is needed by the child
and if so,make a statement within therecord of proceedings to this effeat it is
thereafter the duty ofthe relevant local authority to provide such supervision or
guidance as the child will accept

w Panel Membes shouldnot terminate a Compulsory Supervision Ordsolely
because a child oroung person is failing to emperate or take up help offeredn
those circumstances it is likellyat they need moreand differentsupport,rather
thanlesssupport The section oiransitionscan be referenced when considering
terminating a CSO for an older child.

Interim decisions on review of &ompulsory Supervision Order
5. Defer the hearing to another day.

678 Where a chil dr en’ defdrededsiomtgaotheaday,Rarelc i ded t o
Members may makenterim decisionsabout the operation of an existingompulsory
Supervision Order

w aninterim variation to the CompulsorySupervisionOrder, if the hearing considers
it necessanas a matter of urgency
w aninterim continuation of the CompulsorySupervisionOrder until the next
c hi | dr e n-thss wduld berraquirgd where, for example, tempulsory
QupervisionOrderwould expirepr i or t o the next children’ g
w aninterim continuation of the CompulsorySupervisionOrder until the next
c hi | dr e nwithsanihterie variatian to the GompulsorySupervisionOrder.
w where a hearing is considering deferring a decisiomédke a Compulsory
Supervision Order, there is a duty to consider whether any additional reports are
required to enable them to make a substantive decision at the next hearing.

6.79 ACompulsory Supervision Ordeain be varied on an interim basis by makamng

interim variation to the Compulsory Supervision OrdewWhere a review hearing cannot

reach a substantive decision, but is satisfied th&n matter of urgency it is necessdir

the protection, guidance, treatment or control of the child, the heaningy make an

interim variationto the order. Aninterim variationis not an order in itself, but rather a short

term variation to the existin@ompulsory Supervision Orddtheinterim variationwould

have effect for the ‘relecantrspérirgd’; whicihe
hearing in relation to the child; the disposal of the proof application by the Sheriff; a day

specified in the order; a period of 22 days.

6.80 On deferral of a hearing, the hearing can decide to exte@@@pulsory Sugrvision
Ordert o the next <chil dr eintéris cohtieuatron Hhg powenfighte n ¢ a |
typically be used where the ordevill shortlyexpire but there is a need to defer the hearing.
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For exampleif the hearing does not have enougiformation to make a substantive

decision but there is noeed,or insufficienturgency for an interim variation of the
GCompulsorySupervisionOrder and theGompulsorySupervisionOrder will otherwiseexpire

before the next scheduled hearinglthough no legally required, it is good practice for a
hearing to specify the time frame for the
“in three months’

6.8L It is possible to make anterim variation to the Compulsory Supervision Ordat

the same ime as annterim continuation if the hearing is satisfied that it is necessasya
matter of urgencyfor the protection, guidance, treatment or control of the child. For
example, if a review hearing is deferrbdcausehe main carer for the child has been
hospitalised suddenly, an interim continuation would be appropriate. In this scenario, the
carerwould betemporarily unable to look after the child, therefore arterim variationof

the existingCompulsorySupervisionOrder would enable the local authority to arrange that
the child stay with respite foster carers on a temporary basis.

6.82 There is o limit on the number of times &ompulsory Supervision Ordean be

varied on an interim basis or extendedtil a futurec hi | d r e nNeserthelesar i n g
hearings should consider the impact on the child of successive deferred hearings, especially
with interim variatiors to CompulsorySupervisionOrderswhich lastonlya maximum of 22

days.

Secure accommodatioreview

6.83 Achild is automatically entitled to legal aiidr representation at a hearing to review
asecure accommodatioauthorisation If the child does ndbtave aSolicitorpresent,Panel
Members should check with the child whether they have had the opportunity to have legal
assistance eithébefore, orduring,the hearing.

6.84 If the child has nobhad such an opportunitfpanel Membes should consider
deferring the hearing to another dapr the child to seek legal assistandéthe child
indicates that they have had the opportunity lsdivinglegalassistance but desnot want to
have aSolicitorpresent at the hearing with them, theRanel Membes may proceed to
make a substantive decision.

6.85 When considering whether secure accommodation is still requiPathel Membes
mustapplythe test forsecure accommodatiankurther informationcan befound here.

130 *
Hearings and Options



Review Hearings

Are you able to make a substantive decision?

) L
Are compulsory measures of
supervision still required?
YleS Nlo

)

Continue Terminate CSO
-

CSO ‘
. Vary CSO Do_es the chll_d_stlll

require supervision or
Continue & guidance
Vary CSO YVos

Make a statement
to this effect
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[
Yes No

No further
action required

l

Defer the hearing

,

Are interim
measures required?

[ |
Yes No

No order
required
Interim

Continuation

Interim Variation of
the CSO

Interim Continuation
™& Interim Variation of
the CSO
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6.86 Where a hearing is reviewing@mpulsory Supervision Ordand apermanence
order application has been lodged with the court, the hearingasable to vary the terms
of the Compulsoy Supervision Ordewithout the express permission of the court
considering the permanence order applicatiomhe need to make changes to an existing
order may ariséor examplewhen thehearingwish to move a child to a prospective

adopter’ s

residence

or

alter contact arrange

6.87 Thisprohibition only applies where &ariation is being considered by the hearing.
TheCompulsory Supervision Ordegin be continued without variation.

6.88 Where the hearing wishes to waan existingrder, Panel Membersnust defer the
hearing and peparea report for the Sheriffdften termed a* s 9 5 ragtipeor t ”
requirement is laid out iection 95 of the Adoption and Children (Scotland) Act 3007
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detailing the variations thegonsider necessarf.he Chi | dr e nforgardRie por t er
report to the Sherifivith the decisions and reasons of the childree hear i ng whi ch
clearly explain why a variation is required

6.89 It is important that the chairing member ensures that the child and relevant persons
understandthat the hearing has madeo change to the existinGompulsorySupervision

Order. It therefore remains in placexactlyasbeforethe hearing. Any variations to the

order proposedby the hearingcan only be madé the Sheriff grants permission and these
will be madeby a further hearig.

6.90 Thisrestriction daesnot prevent the hearing fronrmakingan nterim variation to the
CompulsorySupervisionOrder in circumstances airgent necessity For example, if a foster
placement has broken down irrevocably, the panel may wish to var@ihgulsory
SupervisionOrder on an interim basis to keep the child safe in an alternative placemnent
addition towriting to the Sheriff to request permissida vary the order officially.

6.91 If the Sheriff approves the request to vary tGempulsorySupervisionOrder,

another hearing will be called and that pameust vary theGompulsorySupervisionOrder

i n accordance with t heditidhd eéhangsdafe’passibleiumtoreor i sat i
variations are required to th€ompulsorySupervisionOrder, another s95 report will be

required.

s
4t

‘-‘ Example

w9t hwe . [T L[5w9bQf{ I 9!'wLbD ¢h ¢1 9 /

5

SECTION 95(2) OF THE ADOPTION AND CHILDREN (SCOTL28RD) ACT

To: The Sheriff Clerk, t Ref. No:@868/14
Anytown Sheriff Court,

High Street,

Anytown

A Children’s Hearing in relation to:

Name: John Jones
Date of Birth: 03/04/2012
Address: 123 Some Street, Anytown

Proposes to:
I make aCompulsory Supervision Order

V vary wunder section 138(3)(b) of the CoMpuldogr en’ s He
Supervision Order
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Provides the court with a copy of the reasons for the
chil dren’ sarheedariinngacpcroerpdance with Rule 77 of the Chil
Procedure in Children’s Hearings) Rules 2013, as well

(@) The terms of the propose@ompulsory Supervision Order
1. John is to resideith Mr and Mrs Smith at 93 Mid Street, Anothertown.

2. John is to have contact with his mother, Jane Jones, a minimum of twice per month for 2 hours.
3. Anytown local authority is to provide supervision and support to John.

(b) The terms of any mposed variation of the currelfompulsory Supervision Order
dated: (copy attached)

1. The measure that John is to reside with Miss James at 33a Top Place, Anytown is to be varied to John is to
reside with Mr and Mrs Smith at 93 Mid Street, Anothertown.

Signed by:Julie McGregor On: 15/07/2@2
/ KFANI 2F GKS / KAfRNByQa | SINAy3
AtThe Chil dren’s Hearings Centre, Low Avenue, Anytow

X ' R2LIGAZ2Y 2N LISNXY I y&&EO md NRENT T K

6.92 The implementation athority must ask for a review of @ompulsory Supervision
Orderwhere the authority:

w intends to make an application for a permanence or adoption grder

w intends to place the child for adoption

w knows that another person is making, or has madeapyplication for an adoption
order.

6.93 As well as providing advice to the Sheriff, the heanngt also review the
Compulsory Supervision Ordemnd the options open to the hearing in this respect are as
detailed inthe sectionon review hearings

694 The purpose of this children’” @andhaar i ng i s
Authority in relation to the proposed application. The key question is whether the hearing
would support this course of action for the child.

6.95 Itis essential that the discussion arouamdy proposed permanence plans, necessary

to inform the provision of theh&r i ng’ s advi ce tdetermirreéhe Sher i f f
outcome oftheh e a r reviegv ' ofgsheCompulsory Supervision Ordétor xample contact

wi t h t hparentshaultl bt be reducesblelyin order to furtherthel ocal aut hor i
plan forpermanencd or t he child, even i f the hearing’
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option for the child Therefore the hearirigs d i showldsbscondutted inseparate
parts:

1. review theCompulsory Supervision Order

2. discuss and provide the advice to the Shelidince a decision has been reached
about theCompulsory Supervision Order

Advice

6.96 When providing advice to the Sheriff on the proposed application, the hearing
should consider the following twquestions in particular:

w Does the hearing support permanence plans for the child? tdeg the hearing
consider it is best for the child not twve with one or both parents for the rest of
their childhood?

w Does the hearing support the way in which perraaoe for the child is being
proposed, e.g. through a permanence order, with or withowg #uthority to adopt,
or anadoption order? Why?

6.97 In general terms, more detail should be provided to the Sheriff in advice from the
hearing than wouldisuallybe included it h e h er@asonsrfay desisiaIn answering
the two key questions?anel Membes should structure their advice to include the following
information:

w The child’ s history witshhin the children’

w The hear i ngeéparem§rapaciytoamn md¢ ett t h eandcthei | d’
evidence on which tshe hearing’s view

w The I ong term plan to meet the child’
example how the proposed order would benefit the child, or;not

w Whether the court should consider terminating tt@mpulsorySQupervisionOrder if
the Permanence Order gganted;

w Any views owhetherancillary measureshould be included in thBermanence
Order, forexample in relation to contact; and

w Post adoptiorcontactif adoptionis being considered.

6.98 At the end of the hearingn addition tocompleting the Record ofrBceedings, the
chairing membewill prepare the writtenadvice which the hearing wish&s give to the
Sheriffin a prescribed formTh e  Ch i | d r emil sesd thi® éopntorithe Sheriff Court
fort h e S lcomsideratibnyaredsend a copyo the implementationauthority.

6.99 Itis important thatPanel Membes makesure thatthe child, if of an age to
understand, and relevant persons presemiderstandthat the information provided to the

Sheriff is advicenly. The Sheriffisnatequi red t o foll ow the hear:
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6.100 Theh e a r denigionh i relation tahe review of theCompulsory Supervision Order
can be appealediheterms of theh e a r admige toghe Sheriff canndite appealed.

6.101 As with any review hearing,anel Membes have the option to defahe hearing
which will delaythe giving of advicand delay the child progressing to the next stage in the
process

g
2\
- Example

REPORT IN CIRCUMSTANCES RELATING TO
PERMANENCE ORDER OR ADOPTION UNDER S.141(2)
hC ¢19 /1 L[5wW9bQ{ 19! wLbD{ 6{/h¢[! b5

A Children’s Hearing in relation to:
Name:David McGuigan
Date of Birth:14/05/2017

Address19, High Street, Anytown

Having considered the child’s case in relation t

V application under section 80 of the Adoption and Child{®aotland) Act 2007 for a
permanence order
application under section 92 of the 2007 Act for variation of such an order
application under section 93 of the 2007 Act for amendment of such an order
application under section 98 of the 2007 Act for revocatibsuch an order
placing for adoption
application under section 29 or 30 of the 2007 Act for an adoption order in respect of the

child

Provides the advice set out below

ADVICE

1. There is an extensive history of neglectf
and his two brothers (agesixandeight). There is also a history of substance misuse
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by the parents, domestic violence and violence between family members, which
Davd and his siblings have been exposed to.

2. David’ s two ol der brothers have been perr
care and are now living with adoptive families.

3. David’' s parents do not accept the extent
the impact of their behaviours on David. Both parents regularly test positive for illicit
drug use and th&oliceare regularly called to the family home following reporfs o
domestic violence on the part of both parents.

4. The rel ationship between David’'s parents
despite the extensi v eociaworkes, artdadvicefisorilyavi d’ s
accepted when the parents choose tocapt it. As a result it would be very difficult
to monitor David's development i f he were

5. Contact between David and his parents is currently arranged once per week for two
hours. David’s parent s h a vaetsessiosssareadged pp r
over the past year.

o
bY

6.1t i s essential that David’s futbheinge car e
t hroughout his childhood and beyond. Davi
consistently their | eadbovethdrgwnt o pri ori ti s

7. Given David’ s age the hearing considers t
him to be adopted as soon as possible. The permanence order with authority to
adopt should therefore be granted with the minimum of delay.

8. Itwoul d be in David’'s interests to have | et
understanding of his birth family. The he
maintain face to face contact with his elder siblings, which presently takes place fo
times per year. This will allow David to continue to build a relationship with his
siblings.

Signed by: Sarah Webster On:3 June 2@2
/| KIFANI 2F GKS /KAt RNBYyQa | Sk NARy3

AtThe Children’s Hearings Centr e, 1 West Street, Any:

& [/ 2yi0lF O RANBQéENMRYL NBEOASGHE KSIF NAY

6.102 A contact direction is any measure relating to contact imenQulsorySupervision
Order (CSQ)interim CompulsorySupervisionOrder, interim variationof aCompulsory
QupervisionOrder or MedicalExaminationOrder. This can b a measure which regulates the
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duration or frequency of contacgpecifies contact must be supervised or stipulates there
should be no contact with a person.

6.103 Where the following applies, the Principal Reporter must arrange a furtiher¢ d r e n

hearing within five working days after the date of a hearing:

w the hearing makes a decision in relation t€ampulsory Supervision Order
makes an interinCompulsory Supervision Ordémterim variationof aCompulsory
Supervision Ordeor Medical Examination Ordavhich will have effect for more

w

than five working days

and

that order contains a contact direction
and

w either a contact or permanence order is in force regulating contact between the
child and another person (who is not@levant person), or a request is made by a
person, who is not a relevant person, wblaims tohave, or who has recently had,

a significaninvolvement in the upbringing of the child

6.104 It is not necessary that there be a link between pgerson the contact direction
relates to and the person who has a contact or permanence order or claims to have, or
recently have had, a significant involvement in the upbringing of the child. It is also not
relevant whether the person was present at thegwnal hearing or not.

6.105 The purpose of the hearing is to review the contact direction and consider whether it
should be varied in light of the existence of the contact or permanence order or the views of
the person who has, or recently had, a siguifit involvement in the life of the child. A
contact direction review hearing cannot review the order, or any measures attached other
than the contact direction or directions.

Rights of attendance

6.106

geegeeg

€

w

6.107

The following individuals have the rightattend the hearing, but no duty:

the child
relevant persons
the person who holds the contact or permanence order

any person who appears to the Chil

significant involvement in the upbringing of the child

where he or she has requested the hearjtige person who claims to have, or

recently have had, a significant involvemémthe upbringing of the child;
an appointedSafeguarder

These personsre not requiredo attend the hearingThis means thathe hearing
does not need to consider excusing a person who is not at the hearing. Howiealesent,

Hearings and Options
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Panel Members should ascertairhether the person had receivezffectivenotification of
the hearing.The same idividuals also have the right to receive papers for the hearing.

Request for the hearing

6.108 Where the hearing has been arranged at the request of a person who claims to have,
or recently have had, a significant involvement in the upbringing of tHd,ahie first

decision the hearing will have to make is whether the person has had, or recently had, a
significant involvement in the upbringing of the child. The criteriadf@med relevant

person statushould be consulted to help with this decision.

6.109 If the hearing is satisfied that the individual does not have, or has not recently had, a
significant involvement in the upbringing of the child then the hearing must takiirther
action. If, however, the hearing is satisfied that the person meets this test the hearing must
review the contact direction.

6.110 When reviewing the contact direction the following options are open to the hearing:

1. Toconfirm the decigon of the hearing
2. To vary the contact direction.
3. To delete the contact direction.

4. To defer the hearing to another dayWherever possible a substantive decision
should be made at a contact direction review hearifttgere may be some
circumstances where it would be fundamentally unfair to proceed Withhearing.
For example where the person who requested the hearing is prevenbed
attending, or a materialaport is not available to one or all of those entitled to it. In
rare cases it may also be appropriate for the hearing to appodfaguarder

1@ CdzNI KSNJ KSI NR yomp g@duod ddy I |y

6.111 Certain decisions of a children’s hear:i
or anappointedSafeguarderWhen considering the appeal, the Sheriff must consider

whether the decision of the hearing was justifiedhis is not the same as asking the Sheriff

if he orshe agrees with the decision.

6.112 Where the Sheriff is satisfied that the decision of the hearing was justified, he or she
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mustconfirm the decision.

6.113 Where the Sheriff is satisfied that there
circumstancesince the date of the hearing or that the decision of the hearing is not
justified, the Sherifmay do one or more of the following:

require the Principal Reporter@r r ange a chil dren’s hearin
continue, vary or terminate any ordanterim variationor warrant which is in effect

discharge the child from any further hearing or other proceedings

make anmterim Compulsory Supervision Ordarterim variationof aComplsory

Supervision Ordeor issue a warrant to secure attendance

geege

6.114 Where a further children’”s hearing is arr
hearingpapers there will be either a note from the Sheriff indicating the outcome of the
appeal,and he reasons for it, or aTheporposeoftmeom t he
hearing required by the Sherghould be clearly indicated gither of these notesPanel

Members shouldapproach the hearing accordinglyhe options open to the hearing will

depend on thepurposeof the original hearingsubject to appeal The other sections of this

chapterof the manual should be consulted agppropriate.

6.115 Unless indicated otherwis¢éhe order made by the hearing which was the subject of
the appeal, wil remain in force until a substantive decision is made by the further hearing. If
the Sheriff has decided to continue, vary, or continue and vary an exStngpulsory
Supervision Ordesr make annterim Compulsory Supervision Ordénterim variationof a
Compulsory Supervision Order warrant to secure attendance there will be a copy of this
order, and the measures attached within the hearing papiithere is any uncertaintythe

Chi | dr e n will be Rldepooclarifyaire status any ordersat the start of the hearing

fd {dza LISy ad@mpyKSI| NAy 3

6.116 Where an appeal is made against a hearing decision to make, vary, coatinue
terminate aCompulsory Supervision Ordehe person making the appeal can ask the
Principal Reporter to arrange a children
hearing should be suspended pending the outcome of the appeal.

s h

6.117 TheChi | dren’ s Reporter must arrange this h
request is made, which will mean that the hearing will be arranged at very short notice. The

only notification requirement in tihtee 2013 Ru
hearing “"as soon as practicable” in advance

6.118 The purpose of this hearing is to consider whether the decision of the previous
hearing in relation to th&€ompulsory Supervision Ordg&nould remain in place pending the
outcome of the appeal. ‘' The deci siontnue i s t he
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or terminate aCompulsory Supervision Ordend not a particular measure attached to the
order in isolation.

6.119 Where the person who has requested the suspension hearing fails to attend the
hearing, the hearing may (although is not requiregl ke no further action.

6.120 Following discussion with the child, relevant persons and any appoBaéeuarder
present there are two options open to this hearing:

1. To suspend the decision of the hearing now appealed, pending the outcofiike
{ KS NA T T Qfthe R&aridg corisiBleys that the decision shouldsbspended, the
situation for thechildwill be as if the appealed decision had not been maekmnel
Members should be alert to the expiry dates of gmgvious orders when considag
whether to suspend a decision.

2. Toretain in placethe decision of the hearing now appeale®ending the outcome of the

appeal, the child will remain subject to the decision of the hearing now appealed.

6.121 There are no rights of appeagjainstthe decisionmade If a hearing considers it
needs further information or is unable to make a decisibrs possible for the hearing to
defer considerationto anotherhearing on anotheday if necessary.

YO [/ dzad2Ré KSIFNRAy3

6.122 Where thePolicehave charged a child with an offence they have three options:

w release the child pendi ngandtheePeopumtort t o t h e
Fiscal

w release the child with an undertaking to appear in court at a later date

w keep the child in custy.
6.123 Where the child is kept in custody by tRelice the Policemust inform the Principal
Reporter. When the Children’ s RepPouiaer has r
Fiscal has agreed that the offendhereae || be d
three questionst h e C h Repaiter bas talstermine

w Should the child continue to be detained

Repot er’ s i nvestigation?
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w Following the investigation, should a grounds hearing be arranged for the child?
w If a hearing is to be arranged, should the child be liberated pending the grounds
hearing?

6.124 If a grounds hearing is to be arranged, and the chifilisdetained in custody, the
hearingmust be held within three days of the Principal Reporter receiving the information.
Inpractice, the Children’s Reporter will try
as soon as possible after the chédirstdetainedin Policecustody. This hearing will

therefore be arranged at very short noticen these circumstanced,is unlikely that full

papers will be available for theearing.

6.125 The hearing is grounds hearingand thereforethe relevantsection should be
consulted.

6.126 If grounds are accepted by the child and relevant persons presengyinot be
appropriate toproceed to a substantive decision given tlia hearing will have been
arranged at shorhotice and the likely lack of papers available to the hearing.

Legal assistance

6.127 A custody hearing is one of the hearings where the child is automatically entitled to
legalaid for the assistance of@olcitor. Where the child is not accompanied b$alicitorat

the hearingPanel Membes should ask the child whether they have been given the
opportunity to be represented by 3olicitor.

6.128 If they have notPanel Membes shouldconsider a short adjarnment of the hearing
to allow arrangements to be madé possibleThewelfare of the child is the paramount
consideration and Panel Members should consideritheediate needs of the chilieh

these circumstances when decidimipether to proceed with tke hearing or to defer. If
Panel Membes defer without putting the grounds to the child, there is no option to put in
place interim measures.

6.129 If the childhas been given the opportunity, but has chosen not to be represented,
Panel Membes may proceed with the hearing.

YO 9YSNASYyORvmnbNI yva TSN

6.130 When a child is residing in a place specified by a measure in a Compulsory
Supervision Order, there may be occasions when the local authority transfers the child to
another place without the prauthorisation of a hearing. Thigll be in situations where a
move was required as a matter of urgency; for examplleere a placement has broken
down irrevocably or it is in the best interests of the child to move them immediately.

6.131 The Chil dr en’ s R eepi@vhdaeng withinthsee woaking days,g e a
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beginning with the day on which the child is transferred.

6.132 Due to the short nature by which the hearing has been arranged, Panel Members,
the child and relevant persons will not have had sufficient information for a substantive
decision to be reached. The hearing should focus on the gbort needs of the childa
ensure theyare safe and supported in an appropriate placement until a full review hearing
can be arranged. This may be via an interim variation taddrapulsorySupervisionOrder.

20 9 YSNHEHSYDZSOMNBPAFBSARI GA2Y
6.133 A child who is:

w subject to aCompulsory Supervision Orddmterim Compulsory Supervision Order
Medical Examination Order warrant to secure attendance which does not contain
secure authorisation

w being provided with accommodation by the local authority on a voluntary bassis

w the subject of a permanence order.

can be placed in secure accommodation, without the authariy a chi |l dren’ s he
make this decision, the Chief Social Work Officer and head of unit must be satisfi¢ldethat
conditions for placing a child in secure accommodation are met and that placament

secure accommodat i onresis.sTheiChief $obiad WarkhGffipegst s b e st
also be satisfied that the particular residential establishment providing the secure
accommodation is appropriate to the child’s

6.134 The Chief Social Work Officer must inform the Principal Reporter véthhmours of
the child being placed in secure accommodation. The Principal Reporter is required to
arrangea hearing within 72 hours of the child being placed in secure accommodation.

6.135 The purpose of this hearing is to consider the circumstanceswiitto the child

beingplaced in secure accommodation and consider what, if any, interim measures are
requiredpr i or to a full det erhempurposetofithe hearmd willt he ¢ hi
depend on whether the child is subject to an order, andpifwhat type of order. The

relevant section should be consulted.

6.136 At such short notice, the hearing is unlikely to have sufficient reports or other
information for Panel Members to be in a posititmmake a substantive decision at this
stage.

6.137 The hearing must consider whether the criteria for placing the child in secure
accommodation are met and whether it is necessary for the child to be placed in secure
accommodationThe test forsecure accmmodationshould beappliedin Panel Membes '’
decisionmaking
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6.138 Where the child ismot subject to aCompulsory Supervision Orgédmterim
Compulsory Supervision Orddéiedical Examination Order awarrant to seare
attendance the emergency hearing will beg@ounds hearingPanel Members should

consultthat sectionWh er e t he Chi |l dr en’ sismbagasomabler i s
practicable to arrange the grounds hearing within 72 hours, there edalitional period of
24 hours in which to arrange the hearing.

6.139 It isnot appropriatefor a hearing to proceed to make a substantive decision given
the emergency natw of the hearing and the short notice at which it will be arranged.

Legal assistance

6.140 Where a secure accommodation authorisation is likely to be consideradbgring,
the child will be automatically entitled to legal aid for the assistance $blécitorat the
hearing.

6.141 The fact that a child has not spoken witl®alicitordoes not prevent the hearing
from making an interim decision about secure authorisation. Howav&ubstantive
decisionshould not be madef the child has not had the opportunity tégalrepresentation
at the hearing.

6.142 Thehearinghas the followingpptionsd e pendi ng on the chil d’
of the hearing Whether the child is already on @mpulsory QupervisionOrder, Interim
Compulsory Supervision Ordaris not on an existing order and thgsa grounds hearing

1. To defer the hearing and issw Interim Compulsory Supervision Order make an
interim variation of an existingCompulsory Supervision Ordevith secureauthorisation if
the hearing is satisfied that:

9 as a matter of urgency anterim Compulsory Supervision Orderinterim

variationof aCompulsoryQupervisionOrderi s necessary for t
protection, treatment, guidance or contrand

one or more of the conditions in s83(6) are nageid

having considered the other options available, it is necessary to include a secure
authorisation in theorder

=a =4

2. To defer the hearing and issue &merim Compulsory Supervision Order make an

interim variation of a CSO without securauthorisation. Where the hearing is satisfied that

as a matter of urgency dnterim Compulsory Supervision Ordarinterim variationof a
GompulsorySupervisionOrderi s necessary for the child’s
control, thehearing may makesuch arorder orInterim variationof an order
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3. To defer the hearingWhere this is the decision of the hearing, the child will remain
subject to any legal order, for exampl&GampulsorySupervisionOrder, to whichthey were
subjectimmediately beforehe hearing

L ! RORANRIGFHFKSNBE |y |yuArazOAalft oS
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6.143 When an application is made to ti&eriff Court for an antisocial behaviour order
(ASBO), before making the order the Sheriff
hearing. This applies whether or not thiild is subject to £&ompulsory Supervision Order

6.144 The purpose of the hearing is to advise the Sheriff whether the ASBO is necessary for
the purpose of protecting persons from further antisocial behaviour by the child.

6.145 " Anti soci &Hefinrgekds @llowso ur '’
Aperson:

(a) acts in a manner that causes or is likely to cause alarm or distress; or
(b) pursues a course of conduct that causes or is likely to cause alarm or distress, to
at least one person who is not the same household as them.

6.146 The advice the hearing provides to the court is apén toappeal Thechild and

their representative will be able to make representatam® out t he terms of t|
adviceto the court when the advice and diggal is considered. The chairing member should

also make clear to the child, and relevant persons, if present, that the hearing advice is not

binding on the court.

6.147 Where the child is subject to@ompulsory Supervision Ordeéhe hearing arranged

to provide advice to the courtannotreview theCompulsory Supervision Ordemless this

has been requested in advance by one of the hearing participants entitled to do so. The only
option therefore open to the hearing is to provide advice to Bteeriff.

jdd ROA SdzNIi2 60K SNBE (G KS OKAfR KlF&a 6S:
Lt SFRSR 3JdzAf & ©Badl/ NONRA YA IHINEDFH
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6.148 Where a child has been prosecuted in a criminal court and been found guilty of, or
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pl eaded guilty to, the offence, a children’s
court about what the court should do as a result of the offence.

6.149 Where a child is subject to@mpulsory Supervision OrderInterim Compulsory

Supervision Ordes Sheriffimust ask for the advice of a hearing. Where the person is aged

17 years or under and not subject tacCampulsory Supervision Ordersking for advice is

within the discretion of the Sheriff. Where the child appears in the High Court of Justiciary

(where the ofence is particularly serious) it is always within the discretion of the court

whet her to ask a children’s hearing for advi
Compulsory Supervision Order not.

6.150 The purpose of the advice hearingasprovide advice to the court abowfptions for

disposal othe offence. The key decision for the hearing is whether they consider it
appropriate for the court to remit (or send)
to be made or whether its more appropriate that the child is sentenced by the court.

6.151 When considering this advice, the hearing may wish to consider the following
factors:

w Is the child currently subject to@ompulsory Supervision Order have they
recently been?

w Howi s the child cooperating with their chi
the past?
w What more can be put in place by the chil

authority to support the child? Are there any further plans in place the court should
be aware of?

w The nature of the offencef whichthe child has beegonvicted Does the child
appear tohave any remorse for the offence? Have any contributing factors to the
offence (for example substance misuse, peer group pressure) been addressed, or
arethey in the process of being addressed?

6.152 When considering the advicBanel Membes should considethe Whole Systems

Approachto children and young people who have committed offences. Amongst other

aspects, this approach means that the fact that a child is aged 16 years or over should have

no bearing on what support is available, or notavdilab, t o t he chil d. The
circumstances should be considered and a tailored package ofagdticy support

provided accordingly. The age of the child should not, therefore, be a factor in the advice
provided to the court.

6.153 The chapteon Improving Outcome for Older Childrehould be consulted before
any advicedo courthearing.

6.154 The advice the hearing provides to the court is opéen toappeal The chld and
their representative will be able to make representaticatsout the terms of the advic®
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the court when the advice andisposal is considered. The chairing member should also
make clear to the child, anelevant persons, if present, that the haag advice is not
binding on the court.

6.155 Where the child is subject to@ompulsory Supervision Ordeéhe hearing arranged
to provide advice to the courtannotreview theCompulsory Supervision Ordemless this
has been requested iadvance by one of the hearing participants entitled to do so.drig
option therefore open to the hearing is to provide advice to the Sheriff.

>

ﬁ Example

REPORT BY CHILDREN’S HEARING OF ADVICE UNDER
SECTION 49 OF THE CRIMINAL PROCEDURE (SCOTLAND) ACT 1995

A Children’s Hearing in relation to:

Name: Katie McDonald

Date of Birth: 30//9/2003

Address: 68 Queen Street, Anytown

On the request for advice by: Sheriff Donaldson, Anytown Sheriff Court
On: 12/6/2019

In terms of section [49(1)(b)]/[49(3)]/[49(6)] of the Criminal Procedure (Scotland) Act 1995 provides the
advice set out below to assist the court.

ADVICE TO THE COURT

The children’s hearing advises that Katie’'s case
System for tle following reasons:

1. Katie’s offending behaviour is directly 1|ink
family’ s circumstances. She is in need of si
situation. Katie is in need of significantseppt whi ch t he Chil dren’ s He

better placed to provide thathe court.

2. Katie has taken on a parenting role in the household for her younger siblings and is regularly
caring for them, taking them to school and providing meals when her psuamet unable to
due to their ilthealth.

3. Her spate of offending has been recognised b
professionals involved with the family as a cry for help.

4. Since additional supports have been putinplacetodaset i e’ s responsi bil it
provide respite to the family, there has been no incidences of offending or negative
behaviour from Katie.
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5. Katie is remorseful about the impact her vandalism and shoplifting has had on other people
and has been assesd as a very low risk of reoffending by those working with her.

Signed by: Fraser Gregson On: 20/6/2@2
I KFANI 2F GKS / KAfRNByQa | SINAay3

AtThe Children’s Hearings Centre, 1 West Street, Anyt
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T Every children’s heari ng $ateguardeontesssi der

there is one already appointed. A phearing panel maybut is not required toalso
consider the appointment of 8afeguarder

Panel Membes may decide that the child woulaehefit from having one of the
samePanel Membes on their next hearing.

Panel Membes may decide that the circumstancekthe caseequirean early
review before the end of the order.

Thec h i | dhearngcanswithhold certain information from the child or relevant
persons

Legal aid is available automatically for a child to have the assistanceaticaorfor
a hearing in some situations. In other situations a child, relevant person and some
others canapply for legal aid from the Scottish Legal Aid Board.

If no education is being provided for a child who has been excluded or withdrawn
from education, the National Convener can refer the matter to Scottish Ministers on
behalf of the children’s hearing.

If the hearing is relating to a chitdho is offending or displaying argocial
behaviour, thehearingmay require the Princgd Reporter to consider applying for a
parenting order.

A hearing may be deferred for the written advice from thational Convener.

A hearing may be deferred when tiRanel Membesdo not have enough
information to make a substantive decision. In exceptional circumstances, the
hearingmay request this information is soughy way ofan independent report
from a per®n not currently involved in the case

A hearing may decide the implementation authoiigyn breach of their duty to
enforce the previous heaedinthgorder or der or
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71 Every chil dr eamsider whether ESafeggardeshosid be appointed
for the child, unless there is already one appointed. Alpgaring panel may also consider
the appointment of é&Safeguarderbut is not required to do so.

7.2 A Sheriff is also required to consider thepamtment of aSafeguarderlf a
Safeguarderis appointed by a Sheriff, he or she is to be treated at any future hearings as a
Safeguardeappointed by a hearing until the appointment endgth the exception of the

legal requirement to prepare a reportifthe hearing In general terms, the appointment of

aSafeguardewi | I end when a substantive decision
not then appealed, or a decision is made by a Sheriff and no further appeal is made, or
children’s hearing arranged, as a result of

Role of the Safegualer
7.5  There argwo specific requirements of 8afeguarder

1. Where aSafeguarderis appointed by the hearing, thfeéafeguardemust prepare a
report for the hearing includingne or moreof the following:

w anything theSafeguardethinks is relevant to the consideration of the hearing
wthe child’ s views so far as practicabl e
w any issue which th8afeguardehas been asked to consider by the hearing

The duty to produce a hearing report &®not apply when th&afeguarders appointed

by the Sheriffwhere the hearing is arranged at short notice or is a hearing to consider
the need for a further interim order while grounds are at probifie Safeguardehas to
submit a report within 35 days of appointmentf they are unable to meet this

deadline they may submit an interim report with an explanation of why they have been
unable to complete a full report, the work outstandirand an estimate of how long

they require to complete the full report. The hearing, may, however make a decision
when in receipt of the interim report if they do not consider it necessary to await the
full report.

2. There is an expectation that, so far as reasonably practicableafeguarder
(appointed by either the hearing or the Sh
not a legal requirement and therefore a hearing does not need to be deferred only

because &afeguarders not present. However the absence of tBeéguardermay

mean the hearing does not have sufficient information to make a decision and deferral

of the hearing in these circumstances may be appropriate.

Appointment of a Safeguarder
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73 A Safeguarder can only be agefersimakihged when
substantive decision. Before any decision to defer, Panel Memberdd consider whether
any delay in proceedings would negatively f ect t he chil d’ s wel fare.

7.4  There are no specific criteria for the appointment ddafeguardeby a hearing. The

role of aSafeguarderas defined in the 2011 Act,gsii 2 &l FS3dzZk NR GKS Ay idSN
G2 6K2Y GKS OKAf R Nie gpacific rélé&df @dfegliatderndy involieS a €

ensuring that:

wthe child’ s rights are protected
w the views of the child are established and communicated to the hearing
w any proposals being made are in the chilc

7.5 The hearing, or praearing panel, only requires to be satisfied that the appointment

of aSafeguarders required for the childThe appointment of &Safeguardemay be made

for awide variety of reasonghut it should be necessary for reasorgpgcificto the child s

individual circumstancegor examplethere is naequirement to appoint éafeguardem

every case where there &conflict between parties or theligsa gap in informationAs

orders should only be in pwokgdteslikeihteerewMioel unt ar
a level of conflict in every case for Panel Members to manage. There are also many other

ways to fill a gap in information, starting with those who are already working with the

family.

76 Safeguarders are trained in children’”s ri
seeking children’s views. Some are |l egally t
education backgrounds among many others. Other roles the Safeguarder may undertake
separatly, such as a solicitor, are not relevant to their role as a Safeguarder and they

should not be expected to act in that manner. For example, a Safeguarder may have a social
work background but, as a Safeguarder ,they should not be expected to undertake an
assessment of contact, or parenting capacity. In those circumstanceslependent

report writer may be more appropriate.

7.7  Safeguarders have a remit and reporting dutgittis widespread and broad hey

can provide Panel Members with an overview o
and propose recommendations but they are not experts and their views hold the same

weight as all other participants at the heagin

7.8 Reasons for appointment should be explained to the child and relevant persons
present at the hearing and clearly recorded in writing in the reasons for decision.
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Example

Decisionto appoint aSafeguardes.3Q

ReasonHazel and Derek both have negativiews of Social Work due to their own

childhood experiences in care. It has consequently proven difficult to build a relationship

with them and understand their family dynamics and living situation. This means that the

hearing did not have a completeqppt ur e of Jodi e’ s world today t
whether she is in need of compulsory measures of supervision. A Safeguarder has been
appointed in the hope that an independent person, not connected to Social Work, will be

able to work withthe parents o under stand Jodie’s world and
been raised.

Selection ofSafeguardes

7.9  The 2011 Act created a natiorféhfequardes PanelWhen appointed by a hearing,
pre-hearing panel or Sheriff, 8afeguardewill be allocated to the child from the Natiah
Safeguardes PanelThe Nationabafeguardes Panel is organised and administelsd
Childrenlst, thevoluntaryorganisation contracted by the Scottish Government to assist
ScottishMinisters with the operation and management of tBafeguardes Panel.

7.10 Their website contains helpful information for explaining the role of a Safeguarder to
children.

7.11 The allocation process for appointmentsiesigned to bdair andtransparent with
appointments being allocated in a ‘taxi rank
has previously had a Safeguarder allocated. In those circumstances, all efforts would be

made to reallocate the Safeguarder already known to the cHideguardes will usually be
allocatedfrom within a particular local authority aseand should be appointed within two

working days of the decision being made theSafeguardes Panel is aational panel

there will be flexibilityto appoint aSafeguardefrom any part of Scotlandhere, for

example, there is no availab&afeguardefrom a particular area

ott Iy St @YW SovGdzh 8§ 806 MO
712 The 2013 Rules allow a children’s hearing
Convener that one of thPanel Membes be a member of the next c |
relationtothatchildT hi s i s Pdoel Membecast'i nui t vy’

Process

713 PanelMemkerconti nuity is a decision of a chilc
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decision which should be considerbgPanel Membesand made during the course of the

children’”s hearing.Tihre fCho rptitereihincsitlelkhispar ti ci pa
decision on the Record of Proceedings and the chair is required to give reasauiith sy

other hearingdecision.There is no longer a separate form to complete and SCRA will inform

rota managers immediately to allow them to facilitate the requ&stparate authorisation

from the National Convener is no longer required.

7.14 A request for continuity will normally only relate to one of thanel Membegsand it
is not possible to choose which one of the three will participate in the hearing

7.15 Although every effort will be made to fulfil the request for continuity, it cannot be
guaranteed thereford?anel Membes should be clear to the child and relevant persons that
continuity is not assured. For axple, if none of the previousaRelMembersare available

for an upcomingrterim CompulsorySupervisionOrder renewal, an order which is about to
expire will always take precedence over having a continuing member.

Benefits

7.16 Findings from theBetter Hearingsresearch showed children, youngqgee and
practitioners agreed that their experience of hearings would be improved with a greater
continuity of those involved in their hearings, includiranel Membes.

7.17 Recent reviews of the family law court processes in both Scotland and England
recommended more judicial consistency to ensure cases continue to progress and reduce
the drift and delay for children in court proceedings. Simild&gnel Membecontinuity

may reduce the need for repetition and enable consistency of understanding ansiate
making particularly in complex cases.

718 I't 1 s essenti al tallaa andiempadid fridudbihePahes hear i ng
Member s rol e i s to mak eaCdmpulsoryg Supenvisiona®Obderist whet h.
necessary and what particular meass are required to bring about improvemigin a

chil d’ s c involvingrdiffereatPanetMembes in decisions supports impartial
consideration of a chil d’ RanetMemmsceaulldldseav oi ds t
objectivity in cases with which they are familiar. Both of these elements may be undermined

by excessive and/or inappropriate use of thanel Memberontinuity provisions.

7.19 There should always be a balance between providing continuity anea fioe fresh
consideration of information at a hearinBanel Member continuity may be a suggestion of
any individual at the children’”s hearing or

7.20 When considering whether it is appropriate to make guest Panel Membes

should always consider the benefit to the child or relevant person(s) of having one of the
PanelMembesat t he next cThisshalld e addresddn thereasomgfor
requestingcontinuity.
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7.21 Although not exhaustiveome examples of where a request for continuity may be
appropriate are:

w where having?anel Membecontinuity at the next hearing would help the child
participate more effectively in the hearing

w wherePanel Membecontinuity would help a relevant persoragicipate more
effectively in the hearing

w where Panel Members have requested additional information to allow them to
make a substantive decision

w where a particularly complex 1issue was cC¢
progress on this issue wil!/ be consider ec
discussion will be required,RanelMember s f ami | i ari ty with t h

preventrepeating discussions which have previously taken place
w where the decision of théearingis to place, or continue to place, a child in secure
accommodation

7.22 There is no requirement to consider continuity at every hearing; it is one of many
tools aPanel Membehas at their disposal and will be particularly useful when a child or
relevant person will have multiple hearings in a short space of.time

p

S
- Example

Decision:To requestPanel Membecontinuity rule 3(1)

ReasonThehearing ultimately could not reach a decision without Mr Campbell being

present to provide his views on the plan for Alex. Both Alex and his mum requested a

continuing member once they discoveredthee ar i ng’' s deci si on woul d
laterdate.Chi | dren’ s hearings increase Alex’ s anxi
met and spoken to will be beneficial

Od 9 NIo&mMINBWA S g

723 Al l chil dr en’ s Itleadyridenifedurmse dlilCbndpulsory r v e a
Supervision Ordarshould last for one year unless therg@odreasonto review this

earlier. Unnecessary additiona¢viewhearings can be unsettling for children and families,
adding uncertainty. It would not be good practice to vai@ampulsory Supervision Order

with only six months remaining without also d¢oning the order unlesspor example, if a

childis almost 18, the hearing may choosestt the expiry date for their 8birthday.

7.24 Separatelythe child and all relevant persons may request a reoétine
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CompulsorySupervisionOrder after three monthsand at any time thereafter anthe
implementation authority may request a review at any time.

7.25 In some circumstances, theearingmay request a review and should set a
timeframe for that review An exact date may be given but, iraptice,the hearingmay
choose amore flexibletimeframe ie. ‘in six week’s ‘in early May or ‘before the end of the
school term.

7.26 Thehearing should say whyraviewis neededn the reasongor the decision It
would not be a valid reasontogeu e st a review to *

implementation authority have a legal duty to request a heaifrige order, or any
measures it contais) requirereview.

Example

Decisionto require a review of th&€ompulsory Supervision Ordgated 3 October 222 by
3 December 2P25s.125

ReasonThere have been longtanding concerns around the unsanitary conditions in the
family home and no progress has been made on a voluntary basis. There is currently a lack
of bedding for the childrera lack of fresh air (both parents smoke) and no toys akisdor
stimulation. While this level of neglect has not worsened, neither has it improved and it
cannot continue longerm. A review in two months will provide the social work team time

check how
““ma k e s ampelsotySpervisionOrderi s st i | | required.” 1In

to work with the family on ass#iuat@touldrimgary basi s

alternative plan back to the next children

RPAOGKKZ2E RAYI AYTF2NXYIOA2Y

7.27 Section 178&f the 2011 Act allowanyinformation about the childto be withheldif
disclosure otthat information would be likely to cause significant harm to the chil@his is
most likely to occuwhen speaking to a child on theown andthe child may provide
information to Panel Members which may cause significant harm to the ifldisclosed to
others. For example, details about their home life which their parents do not want them to
share, disclosures of abuse or neglecthat the child is pregnant.

7.28 Where information is shared with Panel Members in the absence of a relevant
person the hearing is required to provide an explanation to the relevant person of what
was said while they were absent, whether by agreemerif excluded. If information is

shared about the child or the child’"s case
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that disclosing the information to a specific person or persons would be likely to cause
significant harm to the childhey may detine to provide an explanation of what has taken
place at the hearing. They may also decide to withhold such information in their written
reasons.

¢CKS Sad 2F WaArAayATAOIYy(d KIFENXYQ ¢6KSYy RSOARAYS3

7.29 The testisthat disclosure of the information would be likely to causegsiificant

harm to the child.This is a high test and should be applied with care. There is no statutory

def inition of EasdhlndaHiilcda’'ng diaranimst ances shou
to that individual child.

7.30 The likely harm to the child could be physical, emotional or psychological. It must b
more than minor or trivialThe harm must be connected to the child, rather than any other
person. The risk of significant harm to anetlperson may be relevant but only in so far as
the consequences of that harm would directly impact upon the child

7.31 Examples of where the significant harm test would be met include situations in

which there is a direct threat of physical or emotioharm to the chilgdand/or there is a

history of physical or emotional harm to the child by the person to whomrifegmation

would be shared. ©Owhendisclosure would be distressing and traumdticthe child

When thinking aboutMemlsersbould donsidex differenthkindsof Pane
ri sks taking account of the child’s age and
evidence that even for very yourdildren smell, face recognition, voice or touch of adults

who have caused fear can-teaumatiseand unplanned and unexpected contact could be

harmful. It is likely to be harmful for a child to find out that an individual is not their

biological parent from a writtenreporb r dur i ng a chi | dtmeeisk’ s hear.
that a child mighfind someinformation upsetting n t he short term, or a
preference to retain their privadg unlikely to besufficient to meet the test of significant

harm.

SO [ STl NIPBIKBEEMISWSD MDA @ Y

7.32 Unlike the Rules made under the Children (Scotland) Act, 995c hi | dr en’ s he
or pre-hearing panel, does not ka the power to appoint a legaépresentative for a child

or relevant person.

7.33 Instead the 2011 Act sets out situations where:

w the child is automatically eligible for legal aghd
w a child and relevant person may be eligible for legal assistance

7.34 This means that the child and relevant persoaychoose their owrSolicitorto
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represent them at t he amiadoktitoehoses fortthena Theng, r a
Solicitorreceives payment from the Scottish Legal Aid Fund if the criteria are met.

Children
7.35 A child is automatically entitled to legal aid in the following circumstances:

w an application is made to the Sheriff for variation or recall 6had Protection
Order,
w achildren’”s hearing i s to beChidétotectiamn t he
Orderhas been granted
w a chil dr en’ sealing panei, cogsidersahat it pnayede necessary to
make aCompulsory Supervision Ordecluding a secure accommodation
authorisation or
w a hearing is arranged after the child is detained in custody bytiliee

Legal aid will be also available for the child for any subsequent deferred hearings.

7.36 In all other circumstances relatedt assi stance at a children’
court proceedings, an application must be made to the Scottish Legal Aid Board by the child
before they will be eligible for legal assistance. Where the application relates to legal
representationatachidr en’ s hearing, | egal assistance v
necessary to ensure the effective participation of the child.

Relevant perso(s)

737 A relevant person is eligible for | egal a
hearing or asociated court proceedings following a successful application to the Scottish

Legal Aid Board. A relevant person will receive legal aid for the attendanceabicdorat

the children’ s h e aSolicitorgs condiderédmecessas/ émsusetthe n c e o f
relevant person’s effective participation.

¢t KS OKAf RNBY Qaccefs$otleyal assistaice NPt S Ay |

7.38 There will be some situations where thbhkild or relevant person is unable to arrange
theirownSolicitor Wher e a c¢ hi | dheaeing pasel domsidear thatgchddr pr e
relevant person may needolicitorto ensure their effective participation, but that the

person is unlikely to ma& the necessary arrangements themselyesey may directhe
Children’s Reporter to provide the child and
Scottish Legal Aid Board. The Scottish Legal Aid Board will then facilitate contact with a

Solicitor.

739 I'f this decision is made by a chiltadren’ s
another day.
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Effective participationRule 61(1)(d)

7.40 Unlesdegal aid is automatically available to a child, before giving a direction to the

Chil dren’s Repor tsehr Lteag ad o rAti adc tB otalred , She chtet ic hi |

satisfied that &Solicitormaybenecessary to enable the child

participation in the hearing. This is a high test and will be relevant where the issues are
legally complex othe assistance needed is only available fro®oédicitor

741 When making decisions about effective participation, the 2011 Act and legal aid
Regulations providéhat the following matters wilbe consideredy the Sottish LegalAid
Boardwhen deciding if legal aid will be requiredtom e chi | dren’ s hear.i

w the complexity of the case, including the existence and difficulty of any points of law
inissue

w the nature of the legal issues involved

w the ability of the person to consider antalenge any document or information in
the hearing without the assistance ofSwolicitor and

w the ability of the person to present his or her views in an effective manner without
the assistance of &olicitor

7.42 Only if thehearing is satisfied that &olicitormay berequired for their effective
participation AND that the person is unlikely to make arrangements to be represented

themselves, should the panel make this decision. This in no way affects a child or relevant

persm’ s r i ght and Sadidtarof thetr gwn acoordatragypane a

Example

Decisionto determine that it may be necessary for a relevant person to be represented by
a Solicitorand they are unlikely to arrange such representatiute 61(d)

Reasos: Ms Khan has difficulty understanding and retaining complex information and while
she participa¢ d i n t o d Ranel Eembeeserre conagrned that she did not
understand thenformationand recommendations in the social work report and was not
ableto counter or challengehte information provided to the hearindgdefore coming to a
decision, theéhearingexplained the options open to them but it was clear Ms Khan did not
understand that it was a possibility her children could be removed from her care today. In
the interests of fairness, Solicitoris required and considering her lack of understanding of
the seriousness of the situation, it is not likely Ms Khan will arrange this without help.
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743 An education authority has a duty to continue to provide education for a pupil where
they have been excluded from a school or have withdravemfthat school prior to being

excluded. I f a children’s hearing is satisf]i
with this duty, they may require the National Convener to refer the matter to Scottish
Ministers. This is a decisionthatcantbea k en by a chil dren’ s hearin

purpose and alongside any decision, substantive or interim, of that hearing.

7.44 Following the hearing the chairing member will need to complete a form, which the
Chil dr en’ s Re p oNatioeat Convenkr] setttn@ autdhe teasons Wwhg the
hearing considers the education authority to be in breach of its duty to provide education to
an excluded or withdrawn pupil.

745 The hearing should provide as much information and evidence as poss#ilew
the National Convener to progress the referfedie National Convener will not be provided
with any additional reports or background material.

7.46 On receipt of the form the National Convener must méhkereferral to Scottish
Ministers;he doesnot havediscretionnot to do so

g. Direction to the Principal Reporter to consider applying for a
parenting order(s128)

7.47 Section 128 of the 2011 Act relates to provisions in the-8otial Behaviour etc.

(Scotland) Act 200regardingparenting orders to compel parents to attend guidance or
counselling sessions to help themornustkl|l e t he
be read in accordance with the wider intent of thet which relates exclusively to children

who are offending or engaging in asbcial behaviour.

7.48 A parenting order is an order granted by a Sheriff, which requires the parent of a
child to atend counselling or guidance sessions, and to comply with any other conditions in
the order, under the supervision of the local authority. An application can be made by either
a local authority or the Principal Reporter.

749 Wher e a c hi |ladangedforany puepase,iissaisfied that it may be
appropriate for a parenting order to be made, the hearing may ask the Principal Reporter to
consider whether to apply for an order. Thereafter it is within the discretion of the Principal
Reporter whetker to make the application.

7.50 If a hearing wishes to ask the Principal Reporter to consider making the application,
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the hearing must set out the details of the parent amatlerwhich of the following reasons
the application should be made:

w the child las engaged in antisocial behaviour and the making of the order is
desirable to prevent the child engaging in further such behayiour

w the child has engaged in criminal conduct and the making of the order is desirable
to prevent the child engaging farther such condugtor

w the order is desirable in the interests of improving the welfare of the child

This decision can be taken alongside any oth
KOROAOS FTNRY GKSodbyoiA2y Lt [ 2y@SyS

751 The 2011 Act gives the National Convener
hearings. Advice may be prded in relation to any matter in connection with the functions

of a children’s hearing. Typically this wild!@
procedure but it may also include issues of practice. The National Convener must not,
however, directogui de a chil dren’s hearing.

752 Chil dren’ s he ardiactpsf rsohno utlhde nGohti |Isdereekn’ s Re |
of fer a view only. Their view holds the same

Process
7.53 There is a staged approach to tpevision of advice by the National Convener:

1. Prehearing preparation.General support can be provided by the National Convémer
individualPanel Membes prior to their attendance at the hearing centre. Tiational

Convener will make available a gaof information to assist with preparatipguch as this
Practice and Procedure Manuahda dedicatedPracticeand PolicyTeaminChi | dr en’ s
Hearings Scotland is available Ranel Membes to contact for advice. They can be
contactedon Teams or atPracticeandPolicy@chs.gov.scot

The National Convener is not able to provide aduiceslation toindividualhearingsat this
stage It is anticipated that most questions, whialould require the advice of the National
Convener, can be answered at this stage eithigh reference to the written materials or by
making contact with € i | d HearingsSsotland

2. Discuss wi fellow Panel Membes during the hearinglt is important that this
discussion only tads place during the hearingh@ substance of thessuesn the case
should notbe discussed betweeRanel Membes outwith the hearingor during pre
hearing discussions

3. Seek the views of those present atthe hearifighi s may be t heaChil dre
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local authorityrepresentative, other professionadr the childandfamilymembers The

provision of advice by thBational Convener is intended to complement other roles within

a childremdsthearifmge any per somcandffer att ends
views onlegal or procedural matters. Any advice provided by the National Convener holds

the same weights an opiron offered by anyone els®anel Membes may choose to

disregard the advice if they wish.

754 In the vast majority of situations, a combination of good-pearing preparation and
the views of those present during the hearing will be abledsolve any matters requiring
advice. However, there will be a situations where stages four anafa/eequired.
Although not an exhaustive list, these will likely be highly complex situagiod&r
situations wherePanel Membes have received no, or néicting, views on law and
procedure from those present at the hearing.

4. Adjourn the hearing to refer to theracticematerials available within thenearing

centre. Adigital copy of the Practice and Procedure Manisavailable in every hearing
centre forPanel Membesto refer to during a short adjournment of the hearing if required.
It can be accessed online at any time.

pP® 5STFSNI GKS RSOA & A 2 yanother day & forQdly\réqiediEitted 3 K S| N
advice from the National ConveneWhere the written advice of the National Convengr
required by a children’s hearingheaimgf or m sho
setting out whatadviceisequi red. The Chil dr emconpletéleport er
form to the National Convener and the National Convener must respotttetoequest for

advice within 14 days of receiwllthemadehe Nat i on

available to all tbse entitled to receive papers for the next hearingby@b i | dr en’ s
Reporterand must be outlined verbally by the chairing member to those present at the next
hearing
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755 Whena hearingis considering deferring a decision to make or review a Compulsosy
Supervision OrdeRanel Members are under a duty to consider whether an additional repoft
is required. If an additional repois required, this request should form part of the heatsg =
decision.

Legislation and Legal Tests

When considering a decision to defer making or reviewirt@mapulsorySupervisionOrder,
the hearing:
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must consider whether to require the Principal Reporter to obtain any report, frorh

any person, which the <children’s hedring
determined by the subsequent children’s h
Additional reports and independent reports .

7.56 Often, an additional report from the Local Authority or another professional already]

working with the child and familyill be required For exampl e, an wufdate

report from a school or contact centre, a more detailed parenting assessment or a report 2

about the child’'s health from a health visit
|

N

Example

A
HEl

Decision To defer the hearing to requrthe Local Authority to provide a contact reportto 2
the children’s hearing ]

Reasorn The recommendation before the Panel was to reduce contact significantly however
there was very Ilittle information toentus'tify
Looked After Child review had felt thisawas
reports from contact sessions. None of this information was available to the hearing nor was
anyone from the contact centriereeswAheportdramul ¢ spe
the contact centre will allow an informéd de

7.57 When an independent person is required, not connected to the Local Authority or
anyone working with the family, the hearing cappoint a Safeguarder to provide an
independent view of a c¢hi |l Safeguardearsgaestpare e
addressed above, including that their remit and experieneedespread and broade.
Safeguar der s wi | ihterdstsipn deneetacrass tbetwhole dfthe cabee s
circumstances.

©
@)
-

7.58 In some situations, Panel Members may need information fronmdependent
professional withmore experience or specific expertigdeor example, to undertake a
parenting capacity assssient, a risk assessment of a parent or to assess the quality and
i mpact of contact on the child. These
someone with a high level of training and experience in these areas, such as an
independent socialvorker or a forensic psychologist.a hearing asks for a report froran
agency who would normally provide a service to the child and/or their fanaliyd is not a
{F FS3dzrt NRSNE (G(KS&aS INB OflaaSR Fa WAYRS
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7.59 Various people involved ihe hearing may consider that there is a need for an
additional report or for f uilhekegquestonfrl y s
Panel Members to consider, is whether Panel Members themselves need additional
information to make a substantive decision
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7.60 Sometimes a relevant person, or their legal representative, may ask Panel Members:
to request a report from an independent professional. It is not appropriate for the hearing
to ingruct an independent reporto provide a second opinion because relevant persons or
family members do not agree with the assessment or conclusions of the professionals
already involved with the child?anel Members should only request an additional report if
they are satisfied that they nee different and/or more information to make a decisianf

a relevant person wishes to commission their own expert report for presentation to a future=
hearing, their leglrepresentative can apply foegalAid to do that.However, in order to -
obtainLegaAi d funding, the Scottish Legal Ai ds Boa
has been already been asked to resource an a
hearing has decided it was not required.

Bank of Independent Report Writers

7.61 TheCHs Practicend PolicyTeam is responsibler commissioing a report from a
person with suitable experience and experti$e.do this, CHS has recruite@ank of
IndependentReportsWriters. The Bank includesnumber otighlyexperiencedndividuals
and includes

children and families&ialWorkers,

criminal justice Social Workers

educational psychologists

forensic psychologists

mental health professionals and

a psychiatrist.

geegeee

Across the Bank, there is a wealth of experienaghiid protection, cae and permanence
planning, youth offending, psychiatnysychology, gender identity, adult offendimgsk
assessmeni@nddomestic abuse

7.62 The request will be referred to CHS by the Reporter, andviiH8en direct the
requestto the professionals with the right skills and experience to answer Panel Members
guestions. There are clear timescales and practice standards for report writersvilCHS
obtain advance estimates for this work, in order to ensure that what is proposed will meet

FIIIIIIIIullIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII

the requirements of the children’s hear. g a
effectively.
Process
7.63 If the hearing decides that anindependente port i s needed, t e h

should set out clearly theneasonsfor the report, and in particular thguestionsthey
would like the report to answer. They may also suggésit kind of expertise or
professionalthey think is needed to prepare the report if particular expertise is required.
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7.64 In order to match the report request to the right professional, Panel Members need
to provide as much information as possibleheir reasons for their decision. Focussing to
significantly on an individual report writer or an individual speciality may mean that
background context or justification is lost, so it is important that requests expand beyond
this.

The decision shoulthclude

w what information Panel Members need which is missing or deficient in the existing

assessments and reports provided to the heaying

w why that cannot be remedied or obtained by the implementation local authority
from the professionals or organisationstwork already working with the child and
family;
what questions they require an independent expert to address
as much background information as is needed to ensure the right person is
commissioned for the report

€ €

7.65 Itis not required, or even déed, forspecificreport writers to be named in the
decision of the hearindRequesting an individuataycause additional delaypue to
workloads and individual capacitigSHS cannot guarantee that a particular person will be
available at the time to mvide the reportlf a named person is unavailabledeferred
hearing would be calledunless one has already been arrangeihform Panel Members of
this to allow them to change, wideor re-affirm their decision. Those individuals on the
Bank of Independent Report Writers have also bearefullyrecruited, selected and quality
assured. Panel Members should be certain of the background and experiencerepany
writers they name in a decision tifie hearing as CHS will not have carried out the same
high level of checks and references.

-

Example

Decision To request an independent social work report to provide a parenting capacity
assessment for James.

Reason The parenting capacity assessment undeetaby the local authority was finely

bal anced, and could not provide the hear
look after Michael. Social work told the hearing that this was because of a range of comple)'(
factors, including his personaishory and fluctuating home circumstances. An independent =
expert analysis could provide the hearing with greater insight about potential future options,
for Michael, to support his progression.

766 Requiring the child and other family members submitudtier detailed assessment
from an additional professional is a significant interventidfile the independent report
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process will operate as quickly as possiltlentails inevitable delay in positively progressiné

a plan for the child. An independergport usually takes a minimum of three months from .

the date of the request to the next chiddren
cases may take far longer. As a substantive decision cannot be reached, the hearing mdy

have to consider interirfmeasures, such as amtérim CompulsorySupervisionOrder. That
means the child and family will have to come back to furttefierredhearings every three
weeks during that time. It is always open to the hearing to cancel the request at any
subsequent dedrred hearing if they subsequently decide they now have enough -
information to make a substantive decisiathen completed, the Reporter will request the =
report after CHS identify the writer, the incldue the report in the hearing papers and invite
the Report Writer to the Hearing. .

& . NBFOK 2F Rdzieé L} I OSR & cmn/nm AYL
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7.67 The implementation authority has a duty to give effect t€@mpulsory Supersion

Order. I n addition, a children’s hearing can il
implementation authority to carry out specified duties in relation to the child. For example,

the child is to receive a particular service or interventiotisao be provided a place at

particular school.

768 It is essential that the children’s heari
they decide the child requires will be provided. The child deserves to have the services they
have been promis¢#, del i vered. Where weekly contact i

interests, the child and family are entitled to have this contact facilitated. It is not
acceptable for support and services which the child and family need to be withheld.
Ensuring tlt the Compulsory Supervision Order is fully implemented should be a key
consideration for Panel Members.

7.69 Therewill be situations where, at a review hearing, the implementation authority

appears to be in breach of either the general @apecific duty placed upon them by a
children’s hearing. I n these circumstances,
Nati onal Convener, on the direction of a chi
Sheriff Principal for an ordertoenfoc e t he aut hority’s duty.

7.70 While Panel Members will not need to utilise this option regularly, there should be

no fear of doing so. Children and families shouldabsured hat t he Chi Il dren’ s
System will provide the support required to impeoautcomes. Where this is not

happening, it is the role of the Panel Member to address this.

The procedure

7.71 Stage 1The first step is that the hearing may direct the National Convener to give
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notice to the implementation authority of an intended apgation to enforce the duty. The
notice states that if the authority does not perform the duty within 21 days, the National
Convener will, on the direction of a further
Sheriff Principal for an ordertoenfore t he | mpl ement ati on aut hor.

The hearing must also:

w make a substantive decision in relation to tGempulsory Supervision Ordemnd
w require a review hearing take place 28 days after the notice has been given, or as
soon as reasonably pracaicle after that

7.72 Where a direction to the National Convener is given, the chairing member must
complete a form which the Children’”s Reporte
form must be completed as fully as possible. In particulanist state clearly what duty the

hearing considers the implementation authority to be in breach of and why.

7.73 The National Convener will write to the Chief Executive of the relevant local

aut hority informing them orfgandbprevidalteemasotice n o f
which specifies the breach of duty. All relevant persons and the child, if of an age to
understand, will also receive a copy of the notice.

7.74 Stage 2if at the further review hearing, it appears Ranel Membes that the
implementation authority continues to be in breach of the duty imposed upon them, the
hearing may give the National Convener a direction to make the application to the Sheriff
Principa. This is a decision which is made alongside a substantive decision in relation to the
Compulsory Supervision Order

7.75 If the hearing decides to give such a direction, the chairing member must complete a

form advising the National Convener of the ditien. This form must include details of the

duty the hearing considers the authority to be in breach of and why. On receiving a direction
from a chil dren’ s h e ahodldreanfirm that the lddad dutharity al Conv
remains in breach of the dytand make the necessaapplication to the Sheriff Principal

7.76 The 2011 Act is specific that in making a decision about whether the implementation
authority is in breach of a duty placed upon théanel Membes must not take into
account the adeqacy of the resources available to the authority.
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7.77 When making decisions in a hearing, Panel Members must have the need to
safeguard and promote the welfare of the child throughout their childhood as their
paramaunt consideration. Bstponing the hearing shouldrelybe an automatic decision.
When considering whether to defer a hearing to another dagéael Members mughink

about the impact on the child of delay in making a substantive decision. They should weig
any potential negative impact on the child against any disadvantage to any other person in
the hearing if they proceed to make a decisi®anel Members reasons fateciding to

defer a hearing to another date should say why deferral, rather than makinguastantive
decision,& Ay (GKS OKAfRQAa o0Said AydiSNXada

7.78 Deferring for nonattendance: If the hearing is considering deferring a hearing
because someone with a right to attend is not present, Panel Members should consider
1 whether there is evidence that theersonhad been properly notified and/or knew
about the hearing
1 whether the person hs attendechearingsin the past
1 any available information about their views
1 what is likely to be the impact of their absence on the information available to the
hearing and the discussion about the chil

7.79 If a hearing is deferred for thattendanceof any person, SCRA must arrange a

further hearing, even if it remains unlikely that the person will come to the next hearing.
Panel Members should consider the pdetagnti al
in making a decision about whether compulsory measures of supervision are necessary and
any specific measures which may be needed.

780 Theabsence of a legal representatiwhould not automatically lead to deferral of a
hearing to another date. EhPanel Members should consider carefully the consequences

for the child or relevant person of the absence of a legal representative, and ask what steps
have been taken by the child or relevant person to have a legal representative present. They
should comsider whether the child or relevant person has had legal advice and whether they
have an advocate present, or had been offered one before the hearing. The impact on the

child s welfare of a deci si onlfPanelMantberatee| ay e d
satisfiedthat the child and/or relevant persois able to understand the reports and
participate in the hearing fullyand faiflg nd t hat it i s necetasary in

the hearing shouldnake a decision, they may do so.

7.81 Alack, or late receipt, of report®r other administrative problems should not
automatically lead to a hearing being deferred to another datdoifexample a Social
Work report is missing but the allocat&bcialWorker is presenat the hearingand abé to
give a comprehensive updatke hearingmaygo ahead. Panel Membeshouldsatisfy
themselves that the child and relevant persons were already aware didbi@lWo r k e r

S
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assessment and recommendation agek not hearing these for the first time aheir
hearing.

7.82 A hearing may be deferred fonore information or additional reports If Panel
Members are satisfied that they have sufficient information to make a substantive
decision, they should feel confident to do sdMore information about reqasting
additionalreportsis contained in the section on requesting additional repesslier in this
chapter.

Appeals

7.83 If a decision made in the absence of any person, or of certain information, is
appealed, the court will consider whether t
circumstances of the case. The court will consider whether the attendance or thecsddliti
information was likely to have made a significant difference to the decision which Panel
Members made. Panel Members should make clear why they decided to proceed in the
child" s best interests and what idofsmr mati on
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEERET
7.84 Appeals are an essential part of the Childsadearings System and should not bes
feared. Decisions should attempt to balance the rights of all participants and the need for
procedural fairness but def eptionaatherthanfistul d be
option for fear of having their decision appealed. .
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Chapter 8

The End of the
Hearing



Although this checkligs designed to assighe chairing membeto fulfil certain legal duties,
anyPanel Membemay assiswith this part of the hearing.

Verbal reasons and decisions
9 s it clear what the decisions and reasong®ath Panel Member are?

Confirming the decision of the hearing
1 what is the decision of the hearing?
1 do the child and relevant persons present understand the decision?

Appeal rights

1 a child, relevant persorafeguarderor, in some cases, the affected individual can
appeal the decision of a hearing within 21 dayseptan appeal against relevant
person status which must be made within seven dagginning the day of the hearing

1 where the appeal is against ao@pulsory SupervisionOrder (CSOyith a secure
authorisation or movement restriction condition, amtérim CompulsorySupervision
Order, interim variation of aCompulsory SupervisionOrder, Medical Examination
Order, warrant to secure attendance, a relevant pergdatermination, or a decision
affecting a contact or permanence order, the Sheriff must decide the appeal within
three days

9 if the appeal is in relation to @mpulsorySupervisionOrder the person who appeals
can ask the Chil dr en armg tikepsmer suspendihgothea r r a n
decision pending the outcome of the appeal

Review rights
1 achild or relevant person can require a review of @enpulsorySupervisionOrder
after three months

Review of deemed relevant person status (where the hearia@ review hearing and has
made a substantive decision only)
1 consider the status of any deemed relevant persons who appear no longer to meet
the criteria of having, or having recentl
life.

Decision and reasus for decision
T if the Children’s Reporter has not finish
members to remain in the room
1 complet written reasons for decision
1 the chaiing membemwill check and sign any statutory orders
1 the chaiing membemwill check and sign the record of proceedings and any
associated forms
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8.1  Atits core, the Panel Member role is a decisiaking role Providing goodrobust
decisions and reasonstise mostimportant aspects othe role. It can also be one of the
most challenging.

Making individual decisions

8.2  Before moving on to this stage, 8anel Membes should confirm that theyhave
enough information on which to make a decisioragkany questions which they wish to
ask to enable them to make a decision. To ensure all participants understand that the
discussiorhas concludegthe chairshouldoffer a final opportunity to contbute before
informingthem that thePanel Membeswill now male theirdecisionsseparatelyandthat
there will be no further discussions.

8.3  The chair should inform all attendees tHaanel Members will take a minute to
note down their individual decisias and reasons before giving these orally.

8.4  Panel Membersnust make their own decisiomdividually. No further discussion
should be entered into with hearing participants, or between Panel Members, whilst
individual decisions are beimgpted down This gives Panel Members an opportunity to
reflect and ensure they have covered all decisions requiredsdt shows those who are
attending the hearing that an individual decision has been made, and helps Panel Members

maintain their decisiooma ki ng ski |l |l set i f Panel Me mber
decision.
8.5 Clear reasons must be providedtnec hi | d r e nfor sverhdeasiorimadg

and this includes each measure contained in a Compulsory Supervision Budeermore,
GKSNE GKSNBE KlFa oSSy |y FftaGSNYyFdA@dS RSOAa
moving the child to foster care, eeduction in contact, providing an independent report,

or the appointment of a Safeguarder, the reasons why this was ruled out should also be
clearly explained.

S
H
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Example

Where the decision is tmake the child the subject of@ompulsory Supervision Ordeith
measures that the child to live with Mr and Mrs Smith at 123 Any Street, Anytown and
that the child is to haveupervised contact with their mother for one hour twice per week
at the Anybwn familycentre, reasons should be provided as follows:

Whyis aCompulsory Supervision Ord@quired for the child?

Whyi s a measure of residence required
Why is thechild toreside with Mr and Mrs Smith speciilly?

Whyi s a measure of contact with the ¢
Why does the contact need to be supervised?

Why has the maximum duration been set at one hour?

Why twice per week?

\Why at the Anytown family centre?

il d’

ENENENERENENENE
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8.6  Any measures indded as part of the order must be clear to all parties and
unambiguous in interpretation A measure should only be included as part of any order if it

is necessary for the child. Where, for example, all parties are in agreement about the leve]

of contact achild should have with an individual there may be no need to include a measutre

in the order. However, where there is any disagreement amongst the hearing partic;ipants_-

or where the agreement is vulnerable tochangeh e c¢c hi | d camincludeahear mng
measure in the order stating what the hearing has decided must happen.

8.7 A measure can only be included if it relates to the child or requires the
implementation authority to carry out a specific duty for the child. For example, a measur
cannot be includedvhichcompels a parent to do something. A measure should not be
included which says something is to happen at individual, or agetsgretion for example
contact to take place at the discretion of tisecialWork Department. This is naspecific
enough, and simply repeats the duty on the Local Authority to promote faeldyions.If a
children’s hearing decides it necessary
clear arrangements for that contact to take place.

FMamEEmEmEnm

t hat

Giving decisions and reasons

8.8  Spoken dcisions should follow a structure of:

7
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This helpensure each decision is justified by a reagBayond thisgood decisions and
reasons
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w Provide justification for each decision and measumeluding where there has been
a significant discussion ovdecisions which the Panel ultimately ruled out

w Should be based on issues discussed at the hearing, using facts, not opinions

w Must be clearunambiguous and leave the listenerlittle doubt as towhat the
decision iswhy that particular decision was magand what tha decision will mean
in practical terms

w Avoi d euphemi sms, sinstead namigsg theicacemewhicha t
mean state intervention is required.

h 0o me

8.9  Panel Members should also be traumérmed in the way in which decisions and
reasons are then presented. Decisions and reasons often include information that relates to
traumatic experiences for the child and for other people in the hearing room. When th
same decisions and reasons are repeated two or three times, just in a slightly different wa¥
this experience itself can become needlessly traumatic.

8.10 This is why Panel Members cahit is appropriate, give their decision and reasons
as an agreemet with a decision or reason that has already been articulatdtis a legal
necessity that each Panel Member state their decisions and the reasons for it. These must
be individual decisions by each decisimaker. However, there is no need to repeat the .
decisions and reasons in full, if you are in agreement with what has already been said. This
mirrors other courts where decisieamakers are able to agree with their colleagues rather
than produce multipledenticalextended judgements.

8.11 If a decisions given without a reason, the chair should ask Baamel Membeto
provide a reason to justify their decisidfia Panel Member has agreed with the reasons of
another Panel Member, stating this is sufficient.

Example

I
| |

Where a decision to reduce contact Hasenbecause a parent has not been turning up at
contact sessions that have been arranged.

Panel Member 1Katemays a y ...
“My decision is that contact Sheoseadod b
for this isthat Gemma has failed to attend 70% of the contact sessions that were
arranged, and this left Xander confused and upset. Reducing contact means sessions

e re

wi | | be more manageabl e for Gemmand and mo
expectations |
Panel Menber 2 Harry,mayf ol | ow t hi s by saying.. .
|

174 %
The End of the Hearing



“l agree that contact should be reduded,
Kat.e"' s

Or, if the decision and reason is only partly the saReyrymi ght say ...
“My deci sion and rKa sgexsepsl wauld ke tb imctudeshatm
contact takes place at the contact c
before Xander is brought alorig avoid upseif Gemma is not able tattend. ”

as
ntre

8.12 Itis important that the child, ipresent and of an age to understand, and relevant
persons|f present, are clear what decision the individéanel Membehas made and why.
Panel Membes should be aware of theay in which they communicate their decision,
verbaly and nonverbaly and the impact on those with whom they are communicatitigs
may be a particularly anxious tinfier the child and relevant persons present.

8.13 A decision is naan opportunity to summarise the hearing comment on or
congratulae the child or familyComnentary on what has happeneshould take place
within the body of the hearig.

8.14 Itis essential that the reasons in tiRecord ofProceedings, written after the hearing
hasconcludedaccuratelyreflect the verbal reasons provided to hearing particifsaduring
the hearing.Panel Membes shouldtake brief notes ok a ¢ h  wérlbdalecasors to help
ensure consistency and accuracy. This is in addition to the individual note Panel Membe
should take of their own decision and reasons shortly beformgithem orally.

w S 02 NR ARSE0 AayA22)y & O

8.15 Where a potential measure has been discusaekbngthbut ultimately Panel
Members decide it is not required, this should be included in the Record of Proceedings,
especially if relating to contacBCRA will record this significant consideratothe Record

of Proceedingand Panel Members should provide their justification forrmmglthis decision
or option out.

IIIIIIIIIIIIIIIIIII!—/)‘IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIQIOIIIIII

816 Simil arly, where an individual at thg c hi
decision which Panel Members disagreed with, this should also be included in the Recora Of
Proceedings with clear reasons why their ppepl was denied. Examples of this may include

the request for a Safeguarder to be appointed, an independent report to be provided or far

the hearing to be deferred to allow someone to attend. These decisions must also be
justified.

S
| Example

Alengthydiscussiortook place aroundir  Mc D ocongactt ds’he had requested a .
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measure to guarantele could spend time with Josh and Claidter hearing from all
parties, there was a clear expectation and agreement for everyone that hissafteol
contact would continuendtherefore no measure was required.

8.17 There is no rigid procedure that must i@lowed oncePanel Membes have made a
decision but here are certain legakquirements that must be met. The procedure set out
belowisnot prescriptivebut all the requirementgontained within itmusttake place The
chairing memb ¢orensare tigeehilcandrélevahtyperson@)derstand the
hearing process continues &pply to the end of the hearing.

0P /2YyFANNAYAYIRKES REO KSI NAy3

8.18 Once all thredPanel Membes (including the chairing member) have given their
individualdecisions, the chairing member must confirm to those present at the hearing
what thedecision of the hearing is. This will particularly important where there is a

majority decision or the decision is complex or lengthy. It is good practice to ask the child
andrelevant person(s) if they have understood the decision and whether they want to ask
anyquestions about the decisioifhePanel Membes should not enter intourther

discussion about the merits of the decision as the decision has been iméale If the child

is not present, the chair should ascertain who will explain the decision of the hearing to the
child.

8.19 Veryrarely, all threePanel Membes may make different decisions. Instead of
confirming the decision of theearing the chair shoul@xplainto the family what has taken

placeand how thehearingwill proceed

The options available to thieearingare:

B— Options

1. Continue to discuss the case if it is likalyat the Panel Membes can reach
agreement within a reasonable timéelhis may be appropriatgf there is a minor
discrepancy in thagreementfor exampleover whether contact should be once per
week for onehour or two hours or twice per week for one hour.

2. Defer the hearing to allow a different threPanel Membes to look at the
hearing afreshand consider an interim orderThis may be necessary if all three
Panel Membes name a different place of resides for the child.

8.20 If aPanel Membedoes change their mind after further discussions, clear reasons
justifying their new decision must be given and recorded.
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8.21 The child, if of an age to understand, relevant persons and any appointed
Safeguardeshould be told that they will receive nifitation of the decision of the hearing,
along with copies of the reasons for the dec

Reporter withinfive daysof t he chil dren’ s hearing.

Od ! LILISY afa emdgiHDK (i &

8.22 Once the decision of the hearing has been given, the chairing member must inform
thosepresent, who are eligible, of their right to appe&@he following decisions of a

chil dr e n’'nde dppealed byraghild; relevgmtrson(s), any appointeSafeguarder
or a combination of these groups:

to discharge a referral

to make, varycontinueor continue and vara Compulsory Supervision Order
to terminate aCompulsory Supervision Order

to make anmterim Compulsory Supervision Order

to make aninterim variationto the Compulsory Supervision Order

to make aMedical Examination Order

to make a warrant to secure attendance

geegegegee

8.23 There are two other types of appeal against decisionsofai | dr en’ s heari
w an appeal against the decision of a hearing orlpearing panel in relation to
deemedrelevant person status by a child, relevant person(s) or person deemed not
to be arelevant personand
w an appeal against the decision ofantact direction review hearing by a person
who isnot a relevant person but who either holds a contact order, a permanence
order or haspr has recently had, a significant involvement in the upbringing of the
child.

8.24 The appeatights are:

w an appeamust be made within 21 days beginning on the day the decision is made
except where the appeal is against a relevant person determination which must be
made within seven days

w where the appeal is againstGompulsory Supervision Ordeith a secure
authorisationor movament restriction condition, amkerim Compulsory
Supervision Ordeinterim variationto a Compulsory Supervision Ordéfedical
Examination Ordeor warrant tosecure attendance, the Sheriff must decide the
appeal within three daybeginning orthe day after the appeal is made

w where the appeal is against a relevant person determination or a decision affecting
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a contact or permanence order, the Sheriff must decide the appeal within three
daysbeginning on the day the appeal is made

w inall other cases the Sheriff must first hear the appeal within 28 days of it being
made, but there is no maximum period within which a decision on the appeal must
be taken by the Sheriff

w if a person does appeal against a decision to make, vary, continterneinatea

Compulsory SupervisionOrder t hey may request darémge Chil d

a further hearing to consider whether the decision should be suspepéeding
the appeal

8.25 In addition the child and/or a relevant person may appeal aidien of the Chief
Social Work Officer to implement a secure accommodation authorisatmrtp implement

it or to subsequently remove the child from secure accommodation. This appeal must be
made within 21 days of the date of the decision of the Chiefé&aVork Officer and the
Sheriff is required to decide on the appeal within three days. The chairing member should
therefore also inform the child and relevant person of this right to appeadditionto

their right to appeal the decision of the chi®ln® s hear i ng t o make the
RO wSOASEHVONFEIKAHEE mMop
8.26 The chairing member should inform the child and relevant persons of their right to
require a review of th&€ompulsory Supervision Ord@SOif the decision of the hearing
has been in relation to @ompulsory Supgision Order
w a child or relevant person may ask for a review @banpulsorySupervisionOrder
after three months of it being last made, continued and/or varied
wthey can do this by contacting the Chil dr
telephone
w the implementation authority can ask for a review of tGempulsorySupervision
Order at any time and has a duty to do so if they believe @epulsory
QupervisionOrder requires varied or terminated
wthe Children’s Repoundesr tcoana rcelfielrd raenny’ sn eh
time
w where the decision is to include a secur e
arrange a review within three months
w where the decision is to include a movVveme
Reporter mt arrange a review within six months
w i n all ot her cases the Children’s Report e

t he * r el ewhiahnsnhornmaktya yeard ’
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Appeal Against

Those with a right to
appeal

Time in which to appeal

(hild Protection Order
continuation

Child
Relevant Person
Any person who would meet
the relevant person test
The person who applied for
the Child Protection Order
The person who is required t
produce the child to the
applicant under the order

2 working days

Make, Vary, Continue, Continu
and Vary or Terminate a
GCompulsoryQupervisionOrder

Discharge a referral

Child
Relevant Person
AppointedSafeguarder

21 days

Make aCompulsorySupervision

Order with secure authorisation

or a movementestriction
condition

Make aninterim Compulsory
Supervision Order

Make aninterim variationof the
CompulsorySupervisionOrder

Make aMedicalExamination
Order

Issue a warrant to secure
attendance

Child
Relevant Person
AppointedSafeguarder

21 days-the Sheriff must
decide on the appeal within
three days

To implement or not implement
secure authorisation

To remove a child from secure

Child
Relevant Person

21 days the Sheriff must
decide the appeal within
three days

A relevant persomletermination

Child
Relevant Person
The individual the

determination relates to

The End of the Hearing

7 days-the Sheriff must
decide the appeal within
three days beginning on the
day the appeal is lodged
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An individual with a contact| 21 days-the Sheriff must

order or permanence order i decide the appeal within
force whois not a relevant | three days beginning on the
person day the appeal is lodged
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8.27 Where the decision of the hearing is to continue, vary, or continue and vary a
Compulsory Supervision Ordand it appears to the hearing thatperson currently deemed
a relevant personmay no longer have (or recently have had) a significant involvement in
the upbringing of the childthe hearingmustr evi ew t he i ndi vi dual
at the end of the hearingnless it has already been considered hyre&hearingpanel

S r

Procedure

8.28 The chairing member must explain the purpose of the review to the child and
relevant persons presenkor the reviewPanel Membes must consider the criteria
described in thedleemed relevant persosection.

8.29 Thechairing member must agke child, if appropriate, all relevd persons present
and any appointedafeguardeif they have any views about whethan individual should
continue tobe deemed a relevant person. The hearing may also hearsvirom others
present. EacPanel Membemust makea decisionindependenty before the decision of the
hearing is confirmed by the chairing member.

830 The decision can be deferred to a subsequ
unable to reach a decision. In particular, the hearing may consider deferring to another day

if the person whose status is being considered is not present, would ordinarpydsent at

hearings and their views on the matter are not known. The decision in relation to the

Compulsory Supervision Ordeill, however, continue to have force and will not be

revi ewed at the deferred children’s hearing.

8.31 Where a decision is madthe chairing member must ensure that the child, relevant
person(s) and any individuals whose relevant person status is removed, are aware of their
right to appeathe decision in relon to the relevant person determination.

Change of circumstances

832 Where the child’”s circumstances have chan
example a change to the condition of residence, this does not automatically mean that a

person is no loger a deemed relevant person, since they will continue to have recently had

a significant involvement in the upbringing of the child. In the normal course of events, the
deemed relevant person status would be removed either prior to or following the next
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review hearing, where they can no longer be said to have recently had a significant
invoe ment i n t he .SéChapler4or mone mformatigniamd @xamples.

To MBOPHFOSSRAY 3aA

8.33 When all of thdegalrequirements have been carried otite chairing member

should concludehe hearingHearing participants should be thanked for theontributions

Thechild and any relevant persosiould beinvited to stayin the hearing roormuntil the

Chi | Reperter has completed any paperwobiutare not required tostay. They may

leave at any time after the hearing is brougbtacloseTh e Chi | drrewll’ s Repor t
complete their part of theRecord of Proceedings and then shol¢ldvethe room, with the

child and any relevant persons who have stayed within the hearing rdbereafterthe

chairing members responsible for ensuring that the writterasons fotheh ear i ng’ s
decisior{s)are recorded Theseshould accurately reflect theerbalreasons giveto the

child and relevant persorduring the hearing

8.34 Ensuring that a record is made of theasons for théh e a r denigiol{s3is alegal
responsibilityplaced uporthe chairing memberThis does not mean that it is the sole
responsibility of the chairing member. The otlainel Membes can assist by contributing
the notes they have taken of theerbalreasonsand decisions or bgffering practical
assistance witliyping. The chairing membenust sign and datéhe Record of Proceedings
and any orders issued by tleehi | dren’ s heari ng.

Completing the Record of Proceedings

8.35 The reasons contained within the Record eb&eedingswill be the only reasons
availableto the child, relevant personguture Panel Membegsand a Sheriff to explain why
the hearing has reachats decisior{s). The reasonsnustreflect the discussion that has
taken place and, crucially, justify each deaidibat has been taken by the hearifgis
important that the reasons do not simply restate the decision of the hearatber they
must explainwhy the decision was made.

8.36 Thisshouldalsoinclude any opposing views or requests pgrticipantsat the

hearing for example, if a parent requested overnight contact and ltlearingmade an

alternate decision, the request amdasonswhyi t was not in the child’
be noted.

8.37 Panel Membes mayinclude details ofiny minority decisions and reasons, although
there is no legal requirement to do so.

Reasons for decisions

w reasons must be provideskparately for eackedsion taken by the hearing and
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eachmeasue includedin an order, whether the measure is made toe firsttime

or continued

written reasons should reflect those givearbally during the hearing

reasons should be based on issues discussed at the heasimg) facts, not

opinions

w reasons must be clear, unambiguous and leave the reader in littibtdas to why a

particular decision was madend what tha decision will mean in practical terms

reasons should justify why alternative options were not tgken

reasons must be capable of being read and understood by a child, if of an age to do

so,and rekvant persons

w reasons should be concisavoidlongand complex sentenceand refrain from using
acronyms

€ €

€€

8.38 Where the hearing has decided to include@disclosureme asur e i n t he
order, greatcareshould be takemot to include the address at which the order requires the
child to reside (or any other specific information which would be likely to indirectly disclose
the addess)within theirreasonsThe Chi |l dren’ s Reporter wil
residence within the order, and will check tRecordof Proceedingdefore it issent to the

named individualsThere is no need fdPanel Membes to include the address wiin the
reasonsdoing so increases the risk of information being inadvertently disclosed to the
person or persons who should not receive it.

8.39 Panel Membes should also be alert to what information they include in reasons

where the reporter has withheld the chil d’

underRule 16 or wherea nondisclosure request has begmnanted

Example

Record of Proceedings:
Decision 1to excuse the child from attending during explanation of ground(s) s.73(4)

Reason 1Caitlin is six years old and is not aware of, or able to understand, theetall of

the domestic abuse, criminal charges and substance use which formed the grounds for
referral. As she would not be able to respond to the statement of grounds, it was not in her
interests to reference these sensitive subjects in her presence.

Dedsion 2:to direct the reporter to make an application to the sheriff for a determination
on whether a ground not understood is established s.94(2)(a)

Reason 2The grounds for referral and supporting facts were fully accepted by Mr & Mrs
Jones but Caitliis not able to understand and respond due to her age. The accepted
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content of the referral was far too serious to discharge therefore the panel sent the grounds
to the Sheriff to make a determination on Ca

Decision 3to make annterim Compulsory Supervision Order specifying Anytown local
authority as the implementation authority and having effect until and including 28 April
2019 s.93(5)

Reason 3There was a significant incident at the family home this weekend involving

domestic violace and drug taking while Caitlin was present. She was alone, scared and

crying whenPolicearrived Shehas been staying with her grandmother for the past few

nights on a voluntary basis. Both parents admitted they were unable to keep Caitlin safe or
prioritise her needs at presenbut wanted her returned home immediatelffherefore

compulsory measuresareeeded to ensure Caitlin’'s safety
Sheriff.

Decision 4To include in the order a requirement that the child reside at any place of safety
away from where she predominantly resides.

Reason 4Due to the reasons noted abov€aitlin is not safe at home just now. Her
grandmother is currently providing a loving place to stay where Caitlin feels at home and
has her own room which she is familiar with. Unfortunately, there are-kingding
tensions bet we e nra@matherlamdint is possible thésetensiansvdll legd
to this very positive placement breaking down before the next hearing. A place of safety
measure will allow Caitlin to be moved and kept safe if required.

Decision 5to requestPanel Membercontinuity Rule 3(1)

Reason 5This was a very emotional hearing and Mr & Mrs Jones are aware there will likely
be another hearing in three weeks to consider renewing the interim order. They requested a
continuingPanel Membeto make this easier for themselvesdaitlin and to allow them

to demonstrate to the panel the changes required to allow Caitlin to return home.

Signed: H ele€ruickshank  (Chair) Date:07.0422
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This section is a general overvi ewltanfstot he hi
provikea wi der wunderstanding of Scotliwallndodfs uni c
particular benefit to trainee Panel Members and new Area Support Team members.
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1.1 TheChi | dHeaeinysSystemisSc ot | and’ s oficare and jastice fiprs t e m
children and young peopMho face serious problems in their livéds ¢ h i ledringi:id@ s h

legal tribunal comprisingft r ai ned | ay members of the natior
Members) who volunteer their time and skills to decide whether compulsory measures of
supervision should be put in place fanlnerablechildren and young people who are in need

of care and protetton, those who have committed offences, thosewhose behaviour puts
themselves, or others, at risk of harm.

12 Chi | dcPanelMénsbes , t he Scottish Children’s Repc
partner agencies who i mpl sheaingswodkeogethsriioons mad
deliver care, protection and support services to meet the needs of the children and young

people involved.

1.3 There are a broad range of reasons which may lead to a child or young person
comingtoa chi | dr en’ sg:beirgabused @ neglected at lbmenby the people
looking after them, not attending school, getting into trouble with tRaice or putting
themselves in danger through running away or drug and alcohol use.

14 Chi | dr e n acsin the destrinteretg &f the child or young person to help
supportand protect them with Panel Members having the welfare of the child as their
paramount consideration when making any decision

The K A f RMeBiVQ &

15 Children'shearings are held in private armhly those people who have a legal right

to be there, or are allowed to be there by the chairing member, will be preJérghearing
consists of thregeople who live or work in tharea in which lhe hearing takes plac@he

Panel Membersare not paidanymoneyto sit onhearings They undetake training and
developmentin their own time to make sure that they amell equipped to make decisions

in the bestinterests of children and young people and thia¢y know how to conduct

hearings fairly.

1.6  The child,their family or carersand other adultentitled to be at thehearing
because of t hei rarecentra paitiaipantsinehbearimg. Thd rols of the f e
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Chi | Reperter issto attend théearing to support fair processnd kee a record of the
proceedingsTheC h i | dReperter takeso partin the Panel Membes ' cistbemaking

1.7  ThePanel Membes will listen to everyone and consider all the informatmmovided

in reports prepared for the hearin@ hehearing will then make a decision wigachPanel

Members givingreasons for theidecisiors. Decisions are made openly in the hearing

front of the child and relevant family memberwith reasons to jusify all decisions The

Panel Membes make individual decisiord the final decision of the hearingill be a

unanimous omajority decision made\pbat least two of thd?anel Membes. Panel

Members record the reasons infandthetReportehttear i ng’' s
provides these to certain attendees after the hearing.

1.8 The hearingnustmake decisions in the best interests of the child or young person
such as

w thehearing can decide that formal, compulsory supervision measures are not
required and discharge the case
w thePanel Membes can decide that they need more information to help them make
a decision about what is best and they aeferthe hearing until a late date
w thehearing can decidetoissueawarradno s ecure the child’”s at
thisisregest ed by the Children’s Reporter
w thehearing can decide that compulsory measures of supervision are needed to help
the child and can make@ompulsory Supeision Order Thiswill havemeasures
attached to itwhich may includevhere the child or young person is to live (for
example with foster carers or a relative)

1.9 ACompulsory Supervision OrdgSOtan be made at ehildren'shearing. Itwill
contain measuresfor examplestating where the child is to live and other conditions with
which theymust complyThe local authority is responsible for making sure that what is
stated in theCompulsoryQupervision Orders happening, and that the childgetting the
help that they needusually provided or arranged by the local autho8bgial\Work
Department

1.10 A CGompulsorySupervisionOrder should last only as long as is necessary. It must be
reviewed by ahildren'shearing at least once a year winé@ can be continued, varied or
terminated.

1.11 When a child or young person is placed c@anpulsory Supervision Ordiey

become ‘|l ooked after’ for t heDepeadngantheof t i me
measuresattached to theCompulsorySupervisionOrder, the young person may become
‘“l ooked after’ &9ordwayirem Home irt alcara setting such efaster

care, residential care or residential school, or by relatives or friends (this isnkaow
‘“kinship care’).

0P INRa@2F (GKS / KAfRNByUa | SINAYy3T {
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1.12 Thehildren'sHearingsSystemis Scotland's unique systefor care, protection and
juvenile justice whichbeganoperating on 15 April 1971.

1.13 A fundamental principle is that children who offend and childrérovare in need of

care and protection should be dealt with in the samsteyn. Decisions should be made on

t he

b as i s neells Thelsystent i certreld’ ors the welfare of the childe lay
Panel Members makeéecisions relating to the child's welawhilst disputed factgsuch as
the grounds for referraland appeals areonsideredoy courtsthereby protecting the civil

rightsof parents and children

The Kilbrandon Report

1.14

In May 1961, a committee was set up by the Secretary of Statedotland under
the chairmanship of Lord Kilbrandon, a senior Scottish judge. Other members of the
committeeincludedjustices of the peace, lawyers, a chief constable, a headmaster, a
psychiatrist and a probation officer.

The remit of the committee was:

'to consider the provisions of the law of Scotland relating to the treatment of juvenile
delinquents and juveniles in need of care or protection or beyond parental control

and, in particular, the constitution, powers and procedure of the courts deaithg
such juveniles, and to report'.

1.15 Atthetimeoft h e
much greater problem than cases in which children were the victims of cruelty or neglect.
The Kilbrandon Committee produddnnovative and radical recommendationisat led to
the setting up of the Children's Hearings System.

1.16 The Committee's reporthe Kilborandon Reporiwas presented to Parliament by the

Kil brandon

Commi ttee,

juvenil

Secretary of State for Scotland in April 1984iefined core principles which were realised
through thecreationo f t

w

w

whether they require care or have offended, children or young people in trouble

he Chil dren

S

Hear .

ngs System:

have similar needs and those needs should be met through a single system
a preventive approach, involving early ideit#ition and diagnosis of problems, is

essential

once the facts of the case have been established, the focus of the hearing should be
on the best means of meeting the child or young person's needs
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w through the appointment of laPanel Membes , t he chil d or young
community should participate in decisions about children or young people

1.17 In taking all these factors into account, the Committee reached one of its most
important and fafreaching conclusions:

The overriding and paramount principle was that the needs of an individual child required to

0S FaasSaaSR az2 Wlyl Q LODNE IRNJOISH $ LRI MBIRP ¢ KA &
objective examination of all surrounding facts and circumstances. It was inappropriate to

expect a single agency to determine disputed facts and establish what an individual child's

needs were in thedht of the fullesinformation about the child's personal and family
circumstances.

1.18 The Kilbrandon Committee recommended that entirely new arrangements were
required to deal with all children in need and that a special treatment agenpgrelwas
necessary, which would be neither a court of law nor a local authority committee.

1.19 The panel would be a lay body, comprising people with the knowledge and
experience necessary to consider children's problems. This was a model on which none of
the then current systems of juvenile justice was based. The panel would have powers of
compulsory action and the power to vary measures appropriate to the individual child.

1.20 What distinguished panels from the juvenile courts then in existence was the
mamner in which their powers would be exercised. The driver for action would be the child's
need for special measures of education, training or support. The panel's jurisdiction would
be founded on grounds where the basic facts were agreed or accepted, isgittdd

matters being referred to &heriff for adjudication.

1.21 There was intense and heated debate about the shift from courts towards a system
based on 'social education’. Despite the controversy, the government accepted the
recommendations in prinple and in much of the detaibnd createda new kind of social

work department, bringing togethezxistingspecialised social work servicgsrobation, the
children's departments and welfare departments of councitsorder to provide an

effective alencompassing system.

1.22 Statutory provision for the new system was made in the Social Work (Scotland) Act
1968. Parts | and Il of this Act enabled the necessary changes in the organisation of social
work services to be made and the new social waekartments were set up iNovember

1969. Part Il of the Act, which established teldren'sHearingsSystem, was not
implemented until April 1971to allowthe changes brought about by the reorganisation of
social work to bd inbefore thenew social wrk departmentsassumedesponsibility for
workingwith children in need of compulsory measures of care.
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123 The Children’s Hearings System has been u
Kilbrandon Report from the starthese brought together the law, expertise in providing

childcare and informed lay judgement in order to reach decisions on what care was needed

in the best interests of individual children. The key principles are:

w children who offend and children against whom offences are committed should

normally be dealt with in the same systeraut children who commit very serious

offences may be dealt with by theiminal justice system

the system is based on a concern for thelfare of the child not punishment

while the child's needs are normally the test for intervention this does not mean

ignoring deeds;

w the gatekeeper to the system, ti@h i | d eperter, gatheRs evidence to support

specified reasons for referral andsalapplies the test of theeed for compulsory

intervention;

hearings are conducted in private but are open to prescripeblic scrutiny;

decisions in hearings are made by trained lay people, representingsasection of

the community;

w children and pagnts have the right to accept or deny the grounds for referral and

disputed facts are dealt with by%eriff, separating facfinding from decision

making

hearings consider the whole childhat is the child irthe context of his or her life;

the styleand setting of hearings is relatively informal to encourage full and frank

discussion whd legal procedures are observed;

w hearings should attempt to engage the cooperatioriashilies in resolving
problems;

w parents are usually the best people to bringthpir own children and should be
encouraged and erided to do so whenever possible;

w hearings must seek, listen to and take account of the views of children and thei
parents in reaching decisions;

w compulsory measures should be beneficial with decisionartddy children's

hearings being in the bestterests of the individual child;

compulsory measures encompass protectioeatment, guidance and control;

children should remain in their own community wherever possible and service

provision should be integted,

w other rights, such as the right to appeal and to review of compulsory measures, are
built in to the system

€ €

€ €

€ €
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1.24 Though not without its critics, the system gained in credibility and respest its
first 25years. The principle that determination of disputed fact and decisions on the care of

194 %
The History of the Children’s Hear



the child are separate was described by Lord President Hope in 199& a&nius of this
reform which has earned it so much praise’

1.25 Initially, children'shearings were concerned mainly with children who had
committed offencesThe system alsbashad to adapt to social changes which have
increasedpressure on children and their familida.the late 1970s reported incidents of
child abise increasedn the 1980s child sexual abuse began to be acknowledged as a
widespreadssue

1.26 The number of care and protection referrals to hearings has grown steadily over the
years In 2R0/21 non-offence referrals accounted for286 of referralseceived

127 The Children’s Reporter service, which
became a national agency called tBeottish Children's Reporter Administrationearly

1996.By this time, there were over 2000 voluntd@anel Membes sitting on hearings

across Scotlandreferralsinto the system continued to increase.

1.28 Governmentreviews in the late 1980s and early 1998sulted ingreater emphasis
in law and pradte on the responsibilities g@farents for the care and nurture of children
and parental rights Thesancluded a recognitiorthat, even if they cannot live together,
both parents should normally have a roleptay in their child's lifeThere was increasing
recognition of the need to includéne views of children inlecisions aboummatters affecting
their upbringing.

1.29 The Children (Scotldh Act 1995implemented on 1 April 1997, marked a significant
stage in the development of legislation on the care of childieis centred on the needs of
children and their families and defines parental responsiégdiaind rights

This Actrequired courts and children's hearings to bear in mind the following principles in
reaching decisions:

w the welfare of the child is the paramount consideration in most decisions being
made by courts and children's hearings (unlessnbers of the public need to be
protected from serious harm)

w nocourtor c¢ hi | drshauld makéaa arder relaging to a child unless the
courtorc h i | dheamrng cossiders that to do so would be better for the child than
making no order at gliand

w children should be given an opportunity to express a view and, if they do so,
consideration should be given to the child's vievehildren ofl2 or over are
presumed to be sufficiently mature to be able to form a view

1.30 The Chi | drSgsteinbas tbetiaued tomdgvelop and strengthen through the
adoption of international treaties and conventions, case law which expanded the rights of
children and other participants and the most recent review of the system which created the
Children’s Hear i nbgnging(th® system up to daje ersare itis2a® 1 1
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relevant and effectivetoday as it was in 1971.
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1 the primary legislationwhicg over ns ¢
(Scotland) Act 2011
i this Act came into force on 24 June 2013
1 the 2011 Act is underpinned by secondary legislation which provides rules of

YRO ! OG0 Hnawmwm
n'"s hearings i

5

procedure at hearings, the most important of which arethe Chd r en’ s Hear i n.
(Scotl and) Act 2011 (Rul e Rues20BBr ocedur e i

b. Children and Young People (Scotland) Act 2014
91 Part 16 otthis Act amended the 2011 Actagdave new powers to chi
hearings at préhearing panelsnd at certain grounds hearings.
T Part 9 deemed certain organisations and i
the National Convener and Children’s Hear

c. The European Convention on Human Rights (ECHR)
1 The EuropearConvention on Honan Rightsetsout in Articles 6 and 8 kdyuman
rightsof children, young people and familiagich may be affected by referral to
the hearings system.

d. The United NationsConvention on the Rights of the Child (UNCRC)
T The Children’ s sHe gprion g tSyhRahelMembes s r i g ht
should have regard to the Convention in the decisions they make.

e. Children (Scotland) Act 2020
T Of fers a number of wupdates for children’s
involving brothers and sisters in hearings.

F® ¢KS / KAfRNBYyQa | SENAy3Ia 6{020f

2.1 The legislatiogoverninghowt he Chi |l dren’ s Hearings Syst.eé
Children’'s Hearinfgdgd h(S @ dklAct cachgitc fdrceton 22 Ouhel
2013. Alongside the 2011 Act a variefyrulesand regulatims prescibe legal requirements
for hearings and for the conduct 8anelMembes and t he Chihedren’ s Re|
Children’s Hearings (Scotland) Awrgs)RAeB311 ( Rul
2013( "t he 2 (sdt8utthewploeedutalr!l es f or a children’s heeé

2.2 This Practice and Procedure &ualrefersto section or rule numbers the 2011
Act or 2013 Rulesinless stated otherwise.

23 The 2011 Adintroduceds t r uct ur al changes to lyhe Chil c
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creating

w the officeof the National Convener

w a new public body, Children’s Hearings S
National

w Convener

w a nhational Children’s Panel

w a national Panel dbafeguardes.

For further information about the role of the National Convener ahdiCl d Hearings s
Scotland please seevww.chscotland.gov.uk

2.3 In addition,the Act introducedcchanges to the lawo:

revise and modernisthe grounds of referral

provide for ge-hearing panels tonakecertainprocedural decisionbefore a
children’”s hearing

simplify and moderniséhe legal orders?anel Membes can make

givemore flexibility toPanel Membesto makeinterim decisions

make help from &olicitormore easilyavailable to assist ehild, relevant person
and certain others at a hearing

€ €
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2.4  The Children and Young People (Scotland) Act 2014 h e 2aimsthputAct ' )
children and young people at the heart of planning and delivepublicservices ando
ensure that their rights are respected across the public sector.

2.5 Part 16amencedthe 2011 Actnaking new provisions

w allowing a prehearing panel to be arranged to consider whether a person should
continue to be deemed a relevant person for a child

w for agrounds hearing to make an Interi@ompulsory Supervision Order (ICSO) if
thehearinghas di rected t he ar@ige dndtheregrotinds Report er
hearingwhena child fails to attend a grounds hearing.

2.6  Part 9of the 2014 Acplaced additional responsibilities aertain organisations and
individualsnh o ar e cdaeporate ge@ntsa.lse NationalGnvener and Chil d
Hearings Scotlan(CHS#are corporate parents. This means that the memberthefCHS

Board, CHS staff anlunteerArea Support Team membemsust contribute to CHS

carrying out its responsibilities as a corporate parent

2.7 Pand Members arenot corporate parents Panel Membes must maintain their
independence as decisiemakers at all times.
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2.8  The 2014 Act places the following duties corporate parents

w to be alert to matters which might adversely affect twellbeing of looked after
children and young people

w to assess the needs of looked after children and young people for the services and
support we provide

w to promote the interests of looked after children and young people

w to provide opportunities for lookedfter children and young people to participate in
activities designed to promote their wellbeing

w to take appropriate action to ensure looked after children and young people access
these opportunities and make use of our services and support

w to take anyother action appropriate to improve our functions to meet the needs
of looked after children and young people

2.9 Being a corporate parent means working with otleeganisations who are corporate
parents with the same responsibilitie®, meet the needs blookedafter and care
experienced children and young people. To find out more al@i$ work as acorporate
parent, visit ouMy Corporate Parentwebsite.For geneal information, see Who Cares?
Scot | an dCosporateHarsntirtg e

Od ¢KS 9dzNRLISIY [ 2y@SYyiaAazy 2y | dzy

210 Since the Chiystarstarted v HO&rli ngs ght s’ have
and more centrapart of the Scottish legal system. This is as a result of the United

Kingdom s ¢ o mmi t me wdriou$ imternationaldgal cdnyentionsPanel Membes

shouldbe awareof the obligatonsontheCh i | d r e n’ystemH®paomotehagds S

protect human rights as a result of international legal conventions

2.11 The European Convention on Human Rigtas drafted by the Council of Europe in
1950 andcameinto force in September 1953. The rights contained within the European
Convention on Human Rights aneorporated into UK domestic law including the law of
Scotlandas a result of the Human Righast1998. The Scotland Act 199®&hich aeated

the Scottish Parliamentrequires thatlegislationpassed by the Scottish Parliament must be
compatible with ECHRyhts. The rights apply to everyoneboth adults and children.

2.12 The rightaunder ECH®hich are mostrelevart or t he Chi |l dren’ s He:
are:
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or of any criminal charge against him, everyone is entitled to a fair...hearing within a
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2.13 Some of the most important changestoteh i | d r e n ' ystemthave comean gs S

from legalchallenges under the European Convention on HuRahts. For example
children, where appropriate, and relevant persons naeeivethe same papers aanel
Members; unmarried fathers are automatically recognised as relevant persosrelevant
personshave access to legal aith some circumstancef) pay for the assistancef a
Solictorat a chil dren’s hearing.

R® ¢KS | YAUSR blridAazya [/ 2y@dSyuArzy

2.14 TheUnited Nations Convention on the Rights of the CAUMNCREwas adopted by
the General Assembly of the United Nations in November 188 unique amongst
international Conventions in terms of the numberStates which have signed it and the
range of rights it contains for children.

2.15 TheConvention contain54 Articles which apply to all individuals aged under 18
years.More information onthe Conventiorc an be found on the websit
Commissioner for Children and Young Peoplewvatv. CYPCS.org.uk

2.16 The United Kingdom has signed the Conventhgmpresent, a child@nnot make an

application to court claiming that their rights under the UNCRC have been infringed in the

same way as they can with the European Convention on Human Rigtiighe Scottish

and UK Parliaments are expected to abide by the terms of the ciovein the legislation
theypassRubl i ¢ bodies (including a children’s he
Gonvention incarrying out their functions?anel Membes should know about and act

within the spirit of the Convention.

2.17 In December 2018he Scottish Governmemave a publicommitmentto
incorporatingUNCR@to Scoslaw. This lead to the UNCRC (Incorporation) (Scotland) Bill

2019, which is expected to come into forgleortly. When passed, this will bring the rights
containedinthe UNCRCnt o Scotl and’s domestic | aw. It w
reporting duties for organisations | ike Chil
Chil dren’ s Re p o rintemational expatiencerdenoristrates thad n .

incorporating the BICRC into domestic law can bring about transformational societal

change, helping to create a culture which re

201


http://www.unicef.org.uk/wp-content/uploads/2010/05/UNCRC_united_nations_convention_on_the_rights_of_the_child.pdf
http://www.cypcs.org.uk/

218 I ncorporation of the UNCRC will make Scot
rights. It will give courts the powers to decide if legislation is compatible with UNCRC
requirements, and the power to invalidate legislation if it is found to be incorbfeabr

make a declaration of incompatibility. It also places a duty on public authorities to act
compliantly with theConvention Chi |l dren’ s Hearings Scotl and,
bodies, must report every three years on what they have done to me&RID

requirements. Work is already well underway to ensure we are implementing this

legislation, and you can find our first report on the steps taken to further effect the UNCRC
requirementshere.

219 Under this |l egislation, The Children and
wi | | now have the power to trahe&INOREgal acti on
breached. Children, young peoplnd their representatives will be able to use Scottish

courts to enforce their rights, providing far greater accountability measures for UNCRC
compliance in Scotland.

Some of the key articles from the lted Nations Convention on the Rights of the Child for
the purposes of children’s hearings are as f

5’3 Legislation and Legal Tests

“In all actions concerning children...the best interests of the child shalidoenary
consi dnricet3i on”

“St at es persurd thataschild ¢hal hot be separated from his orgerents
against their will, except when competent authorities subject to judigaiew
determine...that such separation is necessary for the best interests af tha Artidlé 9

“ St at esshalpassure o ehe child who is capable of forming his or hernviaws the
right to express those views freely and in all matters affecting the dhidyiews of the
child being given due weight in accordance with the ageraredt ur i ty of the ¢
Article 12

e. Children (Scotland) Act 2020

220 The Children (Scotland) Act 202Q0rheActt he 20
contains a number of ¢ han,gmemsyofwhitheamaintt t o c hi
force on the 28 of July 2021.

221 Some of the key chang@&sthis Actrelate topromoting and maintaining

relationships between brothers and sisterfor these changes, siblings are defined as
either a sibling of the child (defined as having at least one parent in common, i.e. a
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biological or adoptive parent) or any other person with whom the child has lived with and

has an ongoing siblidike relationship. The changexlude placing a duty on local

authorities to promote relationshipbetween brothers and sistemshere appropriate, and

to consider how contact ecabe maintained between brothers and sisteltsalsocreates a

new category of individuals who will be granted participationrights c hi | dr,en’ s he
provided they meet the relevant criteria. Thi€indes the righto be notified of a hearing,

to be provided withrelevant paperworkio attend and be represented déhe hearing, and

to seek a review ahe hearing.

222 When an individual i's seeking to particip
must consider the options open to the hearing and whether any decision they make is likely

to significantly affect contact or the possibility of contact between the peesuhthe child.

Contact should be considered every time a Compulsory Supervision Order is varied,
continued or terminated, and the opportunity
hearing provides a route for the person to be heard and lay beirtcase for a change, or as

it may be a continuation, in contact arrangements between them and the cHilese

changes are fareaching and respond to cafor change fronthe Care Review, now being

delivered vialrhe Promisgand groups such as Stahigh for Siblings.

2.23 Further diangeswvhich have not yet come into fordaclude removing the

presumption that a child is able to form and exprasgew at twelveyears old. When

considering whether a child is capable of forming a view, the presumptigst be that all

children are capable of forming a view in some way. Oneecthild has provided their views

regard must be had to those views, taking into account their age and maturity. Children

must also be given the opportunity to provide their viewsiway that they choose

provided that it is reasonable to accommodat
This may include, but is not limited to, means suchrasging a video to the hearing or

writing a letter.
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a. Panel Member
1 makes decisions which have legal effect

b. Panel Practice Advisor
1 ensurePanel Membes are providing a high quality experiencehatirings

c. Virtual Support
1 Supportghe smooth running of virtual or hybrid hearings.

db / KAf RNBYy Qa wSLJ2 NI SNJ
1 receivesreferrals about hildren anddecdes whetherany of the grounds for referral
apply and ithey may be in need of compulsory measures of supervision
1T arranges a c¢hil dramdpreparesihe astateamengof graumds a chi | d
1 notifies paries of the hearing and arranges for information and reptotbe sent to
everyone including reports from the local authority
T has four parts to their role at a childre
1. fulfilling legal obligations
2. supporting fair process
3. customer care
4. meetinghealth and safetyequirements
1 conducts cart proceedings to establistne statement of groundand appeals
againstc h i | deamngsdesisiohs

e. Child
M defined ins199 of the 2011 Act

f. Relevant IBrson
1 there are two categories of relevant person:
- ‘automatic’ rel evasid) per sons
- ‘deemed rel eva$Bi3)per sons
1 adeemed relevant person is someone who has, or has recently had, a significan
involvement in the upbringing of the child
1 only a hearing or préaearing panel can deem someone to be a relevant person

g. Safeguarder
1 isapersonappointedbyapleear i ng panel, children
safeguard the interests of thehild.

s he

h. Solicitor
is a legally qualified person who must be registered with, and is regulated by, the
Law Society of Scotland
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31 A chil dren’ s he arPanelgMembsrs ane df a&ggoap of threlay b u n a |

peoplewho make up a children’s hearing and who
child. Although decisions are made individuaitgnel Membes work as a team throughout
the hearing.

A Panel Membeiis a decision maker. Ranel Membeiis not asocialworker, a counsellor,
or a problem solver

3.2 Asfar asreasonably practicabteh e vol unteers who serve on
live or work in the local authority area which the children and youngeople for whom

they are making decisions also lidnder the current law, panels are also to be composed

with a man and a woman as far as practicable.

3.3  Occasionally a hearing or phearing panel will need to be arranged to take place
out with the local area where the child normally resides, for example, to prevent disclosing
their whereabouts to another person or where there is a real risk to the safety of the child
or othersif they were to attend their locdtearing centre.

3.4 Inthese casefRanel Membes may be asked tavel outside theareain which they

serve. Ithere are noPanel Membes available to travel to a hearinghich has been

arranged at short notice or the distance to travel is too great (for example involving travel

from aremate orislandareg), PanelMembes f rom t he area | ocal to
may be approachedit least onePanel Membein the hearings houl d be from t he
local authority area.

1

Chairing

35 At every chil ®anel Menbewh d dr ibreg,i deemea i fi ed as
member’ to facilitate the hearing discussion
Act.

3.6 EveryPanelMember s required to chair aehil dren’s

successfully copieted the relevant trainingf possible, each hearing will have a different
chairing member to share the additional workload evenly.

3.7  Although certain duties are the responsibility of the chairing membeRalkel

Members shouldwork together to ensure the smooth running of the hearing and support

the chair in the fulfilment of their duties. See the sectionmih ai r i ng a cfori | dr en
more informaton.
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3.8  In every local authority area alrea Support TearfAST) provides local guidance and
support toPanel Membes. Every AST includBanel Practice dvisors (PPAs) wahare

specially trained volunteer®PAs are responsible for observing eBelmel Membein a

hearing at least twice per year to ensure they are following correct legal procedures and are
providing a high qualitgxperienceto children and families. Thewlfil other roles in the

AST such as recruiting new Panel Members, reappointing existing Panel Members and
investigating complaints

3.9 Observations are assessed against a national competency framework and written
feedback is provided tBanel Membes after the hearing. Feedback will highlight examples
of good practice and identify any training needs.

3.10 PPAshavearighttoattendh¢ | dr en’ s hearing under0e :
A +ANIdzZ { { dzLJLJ2 NJi

3.11 TheVirtual Support personis a newrole to support virtual hearing Their role starts
before the hearing and they remain available to support the hearing until the end.

3.12 TheVirtual Support role starts when thegontact the family and child at least a week
before the hearing to give them the opportunity to talk through the process of joining the
hearing. This includes letting them into a Teams room so they cawlsa&ieit lookslike. This
issimilar to a prehearing visit for a child or young persdduring a virtual hearing they will
admit people to the hearing room and provide support if participants have connection
issues.

3.13 The email with a joining linkreceived by ParleMembers will include the name and
phone number of theiMrtual Support person for that hearing session

~
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314 TheChi l dren’ s ReporSepntitssbemghoyddebyst Rep
Administration (SCRA)Yhe 2011 Act gives certain responsibilities to the Principal Reporter
These are del egat ed atrameeararmAbsistant ReponevisowiRe por t er
attend the hearingCh i | dr etarsfsu IRfeiplorsever al di stinct fun
Hearings System:

Decisionmaking

315 The Chi |l dr eceivesrefeRa@aspabouticheldren who may be in need of
compulsory measures of supervision. This may be because theappiddirs to ben need of
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care and protection and/or they are alleged to have committed an offeAcgone can
make a referral t olnprabtiee, fbktrefemats eomé fsomBoeigd or t e r
work, thePoliceand education.

3.16 Whenareferralis ecei ved t he Qraycarg outaninestidjdop or t er

The Children’s Reporter asks for i hefoer mati on
deciding whether a children’s hearing i s nee
aremadem | i ne wi Erametdikegor [Fe€@dOA Making by Reportdrise reasons

for referraland decisictn of t he Chil dren’s Reporter made

found on theSCRA statistical dashboard

317 I'f the Children’ s RmpulsorytSepervisions OrdRsO sf i ed t
not necessarydepending on the needs of the child and their individual circumstarices

Chi | dr e n 'may reReetpechild te the local authority, or another agerfoy,support

without the need for compulsion

3.18 In 2@0/21, there werel7,082referralstot he Chi | d rrelatihgd09.B66 por t er
children.This represents 1% of all children in Scotland. 1&% of referrals, the decision

was made to arrange a children’s hearing in
most commongrounds for referrals, types of hearings held, appeals and the ages of children
referred can be found in th8tatistical Analysis 2020/21

Grounds for referral

319 Grounds for referral to a children’s hear
by the Children’s Reporter to refer a chil '
referral must include the appropriate statutory reason why the referralssfied, and the

relevant facts provided to the Reporter by the referring agency to support that reason. The
statutory grounds are set out isection 67of the 2011 Act. The grounds for referral should

make clear the nature of the concern or risk to the child or young person and the reasons
whythere are concerns. The Reporter may refer the child to a hearing on the basis of more

than one ground. At leasine of the statutory grounds must be accepted or established in

court in order for a hearing to make a decision about whether compulsory measures of
supervision are needed.

a
d

320 When the Children’s Reporter receives a r

w to assess tb information and consider whether a statutory (section 67) ground
applies to the child, and

w if so, to consider whether it is necessary for a compulsory supervision order to be
made in respect of the child.

The Reporter may seek further information finaother professionals or agencies involved
with the child and family. They may ask for a report from the local authority on the child or
on any matter relating to the child.
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3.21 If, having completed their investigations, the Reporter is satisfied thertet is
sufficient evidence to support a legal ground for referral, and they consider a compulsory

supervision order i s needed, the Reporter ca
The Reporter will decide which of the seventeen grounds in the 2@1LinAst accurately
reflects the concern regarding the child’ s w
to put before the children’s hearing.

3.22 If the Reporter considers that none of the section 67 grounds applies in the
individusaéeé thel Bégsorctaer may not arrange a c¢ch
considers that a section 67 ground applies but that the child is not in nee@ahaulsory
SupervisionOrder the Reporter must inform the referrer, the local authority in which the

child lives, the child and any relevant person that they do not intend to refer the child to a
children’"s hearing. In these circumstances t
authority to arrange any advice, guidance or assistance that the chithulyfmay need.

Section 67 Grounds

Section 67 of the 2011 Act lists the legedsondor which a child can be referred to a
children’"s hearing:

(a) The child is likely to suffer unnecessarily, or the health or the development of the
child islikely to be seriously impaired, due to a lack of parental care.

Lack of parental care is the most common ground for refebatk of parental care
can be indicated by evidence that the child is not being given sufficient food, or
appropriate clothing,d living in unsanitary conditions which pose a risk to their
health, is not being given the right health care or medical treatment at the right
time, or their parents are not able to meet all their physical and emotional needs
because of addiction to alcohor drugs, poor mental health or other personal
problems.

As the ground refers to “likely” to suffe
that the child has actually experienced harm or serious impairment in their health or
development, but that tlere is a risk that unnecessary harm will result from the

parent or parents failure to meet their ¢
needs. In some cases very young babies or infants may be referred because their

older siblings have been placeddrar e because of their paren
after them and there is no evidence to su
knowledge or understanding.

(b) A schedule 1 offence has been committed in respect of the child.

Schedule 1 offences refen the offences listed ichedule bf the Criminal
Procedure (Scotland) Act 1995. These include negleatas@buse, physical assault
and other harmful behaviours, such as giving a child drugs.
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It is not essential for a specific person to be identified or charged with the offence. It

is enough that there is evidence that an offence against the child has bee

committed. For example, a child may have had an injury which appears to have been
caused by an assault while in their paren
caused the injury or suggest an accident as the cause. There may be conflicting

evidence ofimited evidence which parent harmed the child. As long as the evidence
indicates that on the balance of probabilities the injury was caused by an offence

against the child, this ground can apply. However if the ground is not accepted by

the parents, it idikely to require referral to the court so that the ground can be

established by evidence and medical evidence is likely to be key here.

(c) The child has, or is likely to have, a close connection with a person who has
committed a schedule 1 offence

This gound is used to protect a child from birth onwards, where the child has had or
is likely to have in the future, a close connection with someone who has committed
an offence.

Close conneabn means a being member of the same household or having
significant contact with the offender, so being regularly around the family circle. This
ground is about the risk that the behaviour outlined in Schedule 1 creates for the
child, even if they are not the victim of that offence.

Just as above, chargesagat someone for the offence ar
criterai—t hi s ground can even be established i

(d) A child is, or is likely to become, a member of the same household as a child in
respect of whom a schedule Iffience has been committed.

The term ‘Househol d’ h atisn by cowets, wwphavee n a | ot
discussed the idea as being about more than justcation. Physical separation

w 0 hend membership of a household, as the ternshmeen considereth terms of

the relationships it represents rather than just the spae®ple occupy. That said, a
relationship on-=iitt’'ss oadvaalivingtatrtamgeneht§a c e

person is involved in.

(e) The child is being, or is likely to be, expakto persons whose conduct is (or has
been) such that it is likely that
i. the child will be abused or harmed, or
i. IKS OKAftRQa KSIfOGKxX alF¥Sde 2N RS@St 2 LI
affected.
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The purpose of this ground is to protect a childfranyone whose conduct

either directly or indirectly creates a risk of future harfrhis could be active or

passive conduct, inthepastr t he pr es enbasedamttt needn’ t
conductofacaregiveri t coul d be anyone involved i

This ground caalsobe used when the child's safety is or is likely to be
compromised by more than one person due to their past or present conduct. It
has the potential to cover a broad range of circumstances such as being
present in a house where subs@misuse is taking place or pornography is
being shown. 'Likely' also applies to the impact on the child.

For example, living in a household where an older sibling is partaking in
substance misuse and younger siblings are witnessing this/being exposed to

(f) The child has, or is likely to have, a close connection with a person who has carried
out domestic abuse

Domestic Abuse perpetrated against someon
serious detrimental emotional and developmental consequeneesn when the
child has not been physically harmed during the incident.

This ground protects any child who has a close connection with the perpetrator of
domestic abuse whether that person is a man or a woman. If the only significant
concern is exposuretdomestic abuse, then this is the most more likely ground to
be used, opposed to the 'lack of parental care' ground.

The second element to this ground is that tttald is taken to have a close

connection with the person who has carried out domestic a&d$e child will have

a close connection with a person if: the child is a member of the same household as
the person or the child is not a member of the same household but has significant
contact with the person.

The ground covers current or 'likely' seconnection with a person who has carried
out domestic abuse but it is not necessary that the domestic abuse has been carried
out in the referred child's family.

The definition of domesti c snoetleereationn’ t se
of the 2011 Act, this has become one of theshcommonly used grounds of
referral.

(9) The child has, or is likely to have, a close connection with a person who has
committed an offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act
2009 (asp 9).
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This ground protects any child who has a close connection with someone who has
committed an offence of unlawful sexual intercourse, rape et@a young child (a

child who has not attained 13 years of age) or an older child who has not reached 16
years ofage.

A child has a close connection with a person if: the child is a member of the same
household as the person or the child is not a member of the same household but has
significant contact with the person.

For example, a parent enters intelationship and the partner has a conviction of
sexual offences and the partner frequents the home in which the children live.

(h) The child is being provided with accommodation by a local authority under section
25 of the Children (Scotland) Act 1995 and speciabsiwes are needed to support
the child.

This ground relates to children who are being looked after by the local authority on a
voluntary basis and their behaviois potentially riskaking or posing a threat to

themselves or others and requires a restring measte to that behaviour to be in

place.

The ‘special measures’ available to suppo
restriction condition, or placing the child on a compulsory supervision order.

For example, a child or young person whaovis) in Foster Care and repeatedly
absconding from their foster placement, resulting in them endangering themselves
or others.

This ground also relates to Local Authorities carryingtloeir statutory duties which

sometimes requires special measuregptoperly suppor the child. If so, the child

can be referred to a r&ibniofisdch measures wHiehar i ng f
would best support the child.

For example, access to a particular resource, such as specialist accommodation.

(i) Apermanence order is in force in respect of the child and special measures are
needed to support the child

This ground relates to a child or young person whose future has been secured
through a permanence order. It would be presumed that the child or gquerson is
not subject to a compulsory supervision order, however, the child requires a degree
of compulsion to support them through a difficult time.
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For example, a child or young person who has been looked after for several years
and has had theirampulsory supervision order terminated as their future has
been secured by a Permanence Order.

If the child or young person is to experience difficultreghie future, e.g., Placement
breakdown, a reeferral to can be submitted to the Ghid r e n ’tes to Briagptiter
child/young person back into Children’s H

() The child has committed an offence.

Children under the age of twelve years cannot be prosecuted in court for an offence

or referred to a chil dr enmagbehetemediong on of
children’”s hearing on an offence ground i
alleged offence. The police may refer a child charged with an offence aged twelve or

over to the Reporter alone, or to the Reporter and the Protur&iscal. The Lord

Advocate has issueglidelinesfor police about when they should refer offences
jointly to the Children’s Reporter and th
be jointly reported include offences which would be prosecuted in solemn

proceedings inluding offences of violence, sexual and firearms offences, certain

motoring offences committed by children aged fifteen and over, which might lead to
disqualification from driving and offences committed by older young people already

in touch with theChild r e HeariegsSystem.

If the ground for referral is that a child has been charged with an offence and the
child and relevant person(s) accept the ground or it is established in court following
evidence, the effect on the child will be the same aséfythad been found guilty in
court of the offence. This may have consequences for future opportunities both in
higher education and for jobs.

A high standard of proof applies when the court is asked to determine whether or
not this ground is establishedt must be proven beyond a reasonable doubt that
the child committed the named offence.

It is worthwhile noting ommon types of offences children are likely to be referred to
a Chi | dr e n Theft Resea@ceiving from another person property

known to be stolel Damage to propertyvandalism or fire raisingOffences against
the person éssault or various sexual offenggBosgssion of an offensive weapon,
(carryinga knife or other implement which is used in a threatening mapner

Traffic dfences the taking and driving away of a motor vehicénd Miscellaneous
acts like possessing an air weapon or general breach of the peace.

(k) The child has misused alcohol.

This ground relates to any child who has misused alcohol.
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(] )

The misuse of alcohol is a serious problem that can lead to long term health
difficulties (physical and psychological) for young pedpte.example, a young
person engaging in underagé&ahol caisumption with friends without adult
supervision that results in inebriation.

(D The child has misused a drug (whether or not a controlled drug).

This ground it line with Article 33 of the UN Convention of the Rights of the Child,
which expects appropriate action to be taken to protect children from illicit
substance misuse.

A child may legitimately take a drug for medical reasons which has been prescribed.
However, if a child uses a drug for recreational use or any other use other than
medical this will amount to misuse.

For example, a teenager who misuses cannabis with friends.

mMe¢KS OKAfRQA O2yRdzO0 Kl a KFIRXZ 2NJthea f A{Sfte
health, safety or development of the child or another person.

It is likely that children who have been involved in concerning or offending behaviour
under the age of 11 wodlbe referred under this ground.

For example, this could involvechild who runs away from home, is involved with
substance misuse issues or has been exposed to issues within the community, such
as sleeping rough/homelessness.

(n) The child is beyond the control of a relevant person

As a relevant person is tasked with ttesponsibility of being able to control a child
or young person. This ground can be applied when a child is behaving in a way that is
deemed unreasonable to the demands of a relevant person.

It does not matter that the relevant person does not héudl parental
responsibilitiesand rights to exercise control. Nor does it matter whg tielevant
person is unable texercise control. For example, this might be due to a break down
in the relationship,suffering from illness or the hyperactivity of the child

For examplea young persostaying out late at night until the early hours of
morning or continually runningway from home while placing themselves at risk of
harm.

(o) The child has failed without reasonable excuse to attend regularly at school.
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This ground can be applied when a child is of school attending age.

Reasonable excuses are defined in section 42 of the Education (Scotland) Act 1980.
These can vary from: health problems, special circumstances, difficulties with
travel arrangementsand not within reasonable walking distance.

If a child is excluded from education due to behaviour this is not considered a
reasonable excuse for not attending school. However, ifcthit is being educated
at home to an appropriate standard this is cwlesed a reasonable excuse.

(p) The childg
I.  has been, is being, or is likely to be, subjected to physical, emotional or
other pressure to enter into a civil partnership, or
ii. s, oris likely to become, a member of the same household as such a child.

This ground would apply when a child is being or is likely to be put under
pressure to enter into a civil partnership.

Il n the year 2020/ 2021, the Scottish Ch
received zero referrals in relation to this ground.

(q) The childg
i.  has been, is being or is likely to be, forced into a marriage (that expression
being construed in accordance with section 1 of the Forced Marriages etc
(Protection andJurisdiction)(Scotland) Act 2011 (asp 15) )or,
ii. s, oris likely to becomea member of the same household as such a child.

This ground may be used to protect childreho are pressured while theyre
children to enter a marriage when they reach the leagé of marriagat 16. This
ground also applies to children ask of being taken abroad toa@untry where the
age of marriage is below the age in Scotland.

For example, if a child is held captive somewhere until he/she agrees to the
marriage, thiswould fall under physical pressure. Or if the child is threatengd w
being cut off from his/her family until they agree to the marriage, this would be
considered emotional pressure.

A crucial point to remember is arranged marriages, which is where a family play a
significant role in selecting a partner which the brated groom consenb the

arrangementdoes NOT fall into this category.

I n the year 2020/2021, the Scoteteivedh Chi | d
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lessthan 5 referrals in relation to this ground.

Standard of Proof

3.23 If the child and relevant persons do not accept the grounds put to them at the
grounds hearing, Panel Members can direct th
for a court hearing at which a Sheriff will decide whether the available evidenceteslica

that the ground is justified. A hearing to consider whether compulsory measures of

supervision are necessary requires the court to find the ground(s) for referral established.

3.24 The Reporter conducts the court case in the Sheriff Court to estagtiounds for

referral. If the ground for referral is that the child has been charged with a criminal offence,

the Reporter must satisfy the Sheriff that the evidence proves that the child committed the

of fence in question beiyminmdalr esatsaomdarl ¢ aofo umbrto
grounds must be found proven on the balance
The civil standard of proof means that the evidence indicates that it is more likely that the

ground is justified, than naind is a lesser standard of proof than is required to justify

establish an offence ground.

3.25 The child and relevant person will be legally represented in court and their solicitors

will put their position regarding the ground of referral to the SHeiihe Sheriff will receive

the written reasons prepared by the children
any reports provided to the hearing. The Sheriff may decide to hear oral evidence from

witnesses. Both the Reporter and solicitors foe tchild and relevant person(s) may call

witnesses. The Sheriff may appoint a Safeguarder during any court proceedings relating to

the child.
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SCRA Referral

Child referred to the Children's Reporter

:

Children's Reporter
investigates

v

Do any of the 5.67
grounds apply?

Yu.!ss kNoﬁ

May refer for voluntary
support and guidance

Does the Children's
Reporter believe a
CSO is necessary?

Loty

May refer for voluntary
support and guidance

Arranges a children's

hearing
I NN yIAY3I I OKAf RNBYyQa KSIFNRy3
326 The Children’s Reporter must arrange a he

w one of the groundsor referralin s67 of the 2011 Act exists
AND

w the Chil drisegatisfied tRak&omputsayrSupervision Order is necessary
A hearing cannot becheduled for a child unless both these criteria are satisfied.
327 1In2020/21,16,248c hi | dr en’ s h #8a&977chjdsen.wer e hel d

328 I't is the responsibility of the Children’
relevant persons of thdate,time and locationof the hearing and provide them with all

relevant paperworkvhich they request from the agencies and professionals working with

the family. If there are language barriers, the reporter is responsible for organising an
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interpreter for the hearing.

2 A0KK2TfRAY3 |y AYRRUBAGRIzZE £ Qa ¢ KSNBIF 6 2dzi a

3.29 When sending out information about a hearingoryfree ar i ng panel , t he
Reporter has the pwer to withhold the current whereabouts of the child or a relevant
personi f t he Children’s Reporter believes discl

harm to the child or relevant persoee section onon-disclosureor further information.
¢tKS NRfS 2F GKS / KAfRNBYyQa wWSLERNISNI G | OKA
330 There are four parts to the role of a Chi

1. Fulfilling legabbligations.The reporter must keep a report of the proceedings of
the hearing.

2. Supporting fair procesd his can include givirgview to the hearing about a legal

or procedural issue in the same way as any other hearing participant. This view can
begveni n response to a question or offered
3. Customer careTheC h i | dReperter wall introducghemselves to the other
participantson arrival and bevailable to assist with any practical issues in advance
of the hearing.

4. Health and safety dutiesAs SCRA are responsible for providing the premises for
hearings,heC h i | dReperter naust makappropriate arrangementt make

sure that the hearing is safe for all participants and responds taangerns for
example about potential threats of violenadentified before or during the

hearing.

3.31 Theyare directed by the Principal Reporter to carry out their role in a way which
supports the independence and impartiality of the hearingeCh i | dr en’ s Report e
right to attend a children’”s hearing.

332 The Children’s Repionrftoerrmasthioounl da bnooutt dtihsec ucs
PanelMembes bef ore a hearing. I f the Children’s
procedural irregularity in the way theanelMembersare conducting the hearinghey have

a responsibility to intervea to express a view during the hearing.

333 The Children’s Reporter can RahesMembee spond
about procedural matters or to questions thBanel Membes ask of all the@articipants

Panel Membes are independent of the Chf RNy Qa4 wSLIR2NILISNI FyR 27F |
¢tKS@ IINB dzy RSNJ y2 206f A3l GA2y G2 | O0OSLII GKS ¢
view offered by anyone else at the hearing.

3.34 Afterthe hearingt he Chi | d r should sot sRyenghe hariegrroom with
the Panel Mmbers unless the child and relevantrpens are also permitted to staif the
Children’s Reporter still has some paperwor k
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the child and relevant persons present should be invitedt&y by the chairing member
while the Children’s Reporter completes this
no involvement in the writing of the reasons for decisions.

335 After the hearing the Chil dr thenoutscom&eE por t er
the hearingin writing to every person entitled to receive a copy of the written decisions of
the hearing

Court

3.36 If the hearing directsth€ h i | Reperter teamake an application to the Sheriff to
decide whether thegrounds are establishe@lso known as sending for Proahe

Chi | Reperter wdll lead evidence in court to enable the Sheriff to make a
determination.More information on Proofs can be found in tgeounds heangsection

337 The Chi | dr wilhbe sotifiBdeopaayrappeal to the Sheriff following the
hearing decision and will conduct the appeal in court.

SO/ KM RO

33 I n the Children’s Hearings System, compul
on the child Panel Membes must be satisfied that the person to whom the hearing relates
is classed as a child for the purposes of the 2011 Act.

m Legislation and Legal Tests

A per®n is a childinder the 2011 Act if they are:

9 under the age of 16 years

91 aged 16 or 17 years and subject t&€ampulsory Supervision Order

f under the age of 16 years when referred t
Reporter decides not to arrange a childre
by a cstealingr en’

of school age wherthe ground of referral is neschool attendancgor

aged 16 or 17 years and whose case has been remitted to the Principal Reporter by

the Sheriff after they have pleaded guilty to, or been found guilty of, an offence until

asubstantive decision is made by the hearing

= =]
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339 A ‘“rel evant person I s apatemtaj@ quaspasent@@ gor y o
role in tWtohinl dhe Iciomhé ext of a children’s
granted the right and duty to attend a child
the right to be represented at the hearing (by both a legal and lay representative), the right

to respond to the grounds for referral, requ
hearing and the right to appeal decisions taken by the hearing.

340 There are two routes to becoming a ‘relev
hearings.n both cases the relevant person has the same responsibilities and. Mghtse
there is more than one relevant person, they

relevant people.

Automatic Relevant Perso(s200)

m Legislation and Legal Tests

A person i@utomaticallya relevant person for a child if they are:

91 aparent of a child, unless they have had their parental rights and responsibémeyed
by a court or

1 aperson who holds parental responsibilities and rights for a child under a court order.
This court order can be a parental responsibilities and rights order (now superseded by
permanence orders) or residence order granted under the Chil@@eotland) Act 1995
or a permanence order under the Adoption and Children (Scotland)@Qt;or

1 a person with parental responsibilityaequivalent legislation applying to England, Wales
or Northern Ireland.

341 The ChsiRipatterwilhidentifywho is arelevantperson n a chiinl d* s f an
terms of section 200 of the 2011 Adtiring their preliminary investigation.

Deemed Relevant Persqis81(3))

3.42 The 2011 Act introducedspecificroute in which for the first time persons without
parental responsibilities and rights can becorakevant persons- ‘persons who may be
deemed relengh® peOKanh KpShgddidg paad, lcddleé@aE 2 NJ
person to be a relevant person.
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A persormust be deemeda relevant person for a child if:

w the individual has (or has recently had) a significant involvement in the upbringing
of the child

343 The test is that thgperson has had significant involvement in the upbringing of the

child, rather than that they carry out any particular care task, or have a lot of contact with,

the child. The Oxford English Dictionary def
instruct i on received by a child from its parent :

344 This type of involvement is different to
day care. For example, a child minder would not be eligible to be deemed a relevant person.

For further information and detailed examples of when this test may be met, see the
attendancesection.

345 This is a factual testf the matter is before a hearing or pfeearing panéand the
criteria in the test is met, the panetustdeem the individual to be a relevant persabther
considerations such as the best interests of the child or the character of the individual are
not relevant considerations for being deemed a relevargnson.

X{ I FS3dzr NRSNJ

346 ASafeguarders an independent personwhsa ppoi nted by a chil dr ¢
pre-hearing panel or a Sherii® help them make the best decision for a childhe role of

the Safeguarders to safeguard the interests of the child to whom the hearing relates.

Specifically, this may involve ensuring that:

wthe child’ s rights are protected
w the views of the child are established and communicated to the hearing
w any proposals beingmade aretinhne chi |l d’ s best interests

347 The nationaBafequardes Panels operated and managed on behalf of the Scottish
Government by Rildren 1st. They are responsible for the recruitment, seleatj training

and monitoring ofSafeguardes across Scotlan@heir website contains helpful information
for explaining the role of a Safeguarder to childréranyPanel Membewvishes to feedback
abou a Safeguarderformsare available online or in hearing centres.

348 ltisnot possiblefor a Panel Member or Area Support Team Memtoeslsobe a
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(] )
Safeguarder

349 For information about the decision of a hearing to apy, or not appoint, a
Safeguardeplease se€hapter 7

Kaf 2f A OA G2 NJ

3.50 Thechild andanyrelevant person hathe right to be accompanied at the hearing by

a representativeThey arealsoentitled to representatiorby aSolicitor In some

circumstances the cost of thgolicitorcan be paid from the Scottish Legal Aid Fund and is

known as children’s | egal,certsaisatherpadiciparasin | n | i n
the hearingmay be entitled to legal representation.

3.51 Solicitos are legally qualifiedndregistered wih andregulated bythe Law Society
of Scotland.

3.52 Therole of theSolicitorat t he ¢ hi | d hepthé childbreeievantng i s t o
person to participate effectively in the hearing. This can include giving the child or relevant

per son’ s tlwto tkesarind, iagsisting them to give their own viegmduding in

writing or by other meansensuring that théhearing is taking the legalhts of the person

into account in their consideratiomr a combination of theseoles Solicitos must acbon

the instructions of the person they are representimgespective of theéSolicitor s per son al
view of whether those i nstr (Solititorsoamesiotar e i n th
required to have the welfare of the child as the paramount considaaat in their

representations to the hearing on behalf of the child or any other person.

353 Panel Membes are under no obligation to accept the view ofSolicitorand the
views of aSolicitorat a hearing have no more weight than any of the other participants.

354 Chi |l dr en’ s fungliggadn besagagablesto mayfor #teolicitorto give
legal advice t@n eligible child or relevant person out with the hearing émdepresent

thematt he hearing. Children’s |l egal assistance
Board. Onl\&olicitos who are registered with the Scottish Legal Aid Boardhave agred
to abide byits code of practicd or chi |l dren’ s | egal aangdi stance

receivec h i | sdegat assistandendingon behalf of the child or relevant person

3.55 The code of practice sets out five competencies th&bécitormust demonstrate in
order to be registeredby the Scottish Legal AidBoaads el i gi bl e t o provide

assistance:
1. An understanding and detailed knowledge o
Hearings (Scotland) Act 2011 and associated Rules and Regulations.
2.An understanding and detailed knowledge o

Part 19 ofthe 2011 Act and associated Regulations.
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3. An understanding of the ethosbfh e Chi |l dren’ s Hearings Sys
4. Detailed knowledge or experience of repre
related court proceedings.
5. A general understanding of child despment and the principles of communicating
with children, if representing children.

3.56 The code of practicstatesthat the Solicitorshould meetwith their clientto take

instructionsat a suitable timébefore of the hearing They shoulde fully prefred to
represent their client’s pOnyinexceptonaat t he sch
circumstances shoulidhe start of a hearindpe delayed to enable Solicitorto take

instructions in the hearing centre.

3.57 Registeredsolicitos are expectedo maintain these competencies and this will be
monitored by the Scottish Legal Aid Board.

3.58 For informationaboutdecisionsa hearingmaymake about the appointment of a
Solicitorfor a child or relevant person please sekapter 7
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Chapters 4 7

Managing Effective
Hearings



Preparing for a @

Hearing




A

S

soon as c¢children

1 the time and date of the hearing
1 the names of the child, relevant persons and wider family to ensure there is

conflict of interest

S hearing papers

1 the purposeof hearing—if it is a less common type of hearimgpre time may be
neededto prepare and check theelevant sectiosin this manual.

When geparing for your hearing, take note of:

4.

following suggestions and examples of good practice may beReafitel Membes.

il
1
il
il
1
1

1

the current legal status of the child and when any order may lapse

the names of all participants

all the options open to thénearing

the content of the reports

the | ocal authority’s
the chkhwsl d’ s vi

arrive,

recommendation(s)

There is no one way to prepare for a hearing and eRahel Membewmill find the
method that works best for themlt is not necessary opossible to be prescriptivelThe

F @2 NXY2 T al S NAyYy 3IA

4.2

Today, virtual hearings continue to take place where this is the best type of hearing for th

The pandemic forced a wholesale shift to virtual hearipgactically overnight.

child or family. However, face to face hearings have resumed and a new type of hybrid
hearing will also be encountered regularly as wenblgirtual technology with the benefits
of in person hearings when necessary.

4.3

This means that Panel Members may encounter three types of hearing format. As
arrangements may vary for individuals who are due to attend right up to the point of the

hearing itself, Panel Members should be prepared to encounter all types and to be
adaptable to the needs of those whose lives the hearing will impact.

Face to face

4.4
atahearing centre this 1is

\
[

irtu
| N |

al
| |

When all participants, including Panel Members, agree to attend a hearing in pers

referred

to as

EEEEEEEEEEEEEEEEEEEEENEEEEEEEN

en

]
Q
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4.5 When all participants, including Panel Members, join the hearing meeting through as
Teams link made available tothemby @éh i | Rre@ro’'rs er, t hi s ials raef e
h e a r In addition to normal hearing preparations Panel Members should:

w Arrange to join the hearing from a private and secure locatioroN® else should
have access to the space during the hearing. Using headphones can also help ensgre
privacy. -

w Awid virtual backgrounds, and as far as possible remove personal and identifiable =
items to support security and transparency. .

w Turn off notifications and ensure devices are fully charged and plugged in, to avoida
disruption.

4.6 All Panel Members have a edin helping ensure all participants are able to fully
engage with the hearing process. This in
ability to hear and participate in the hearing prope@ften connection issues can be
resolved with workarounsl, such as switching to a dial in likkowever, where internet
connections stops people participating properly, Panel Members will need to consider
whether it is fair to proceeds A 1 K G KS OKAf RNBSYyQad KSI NAy3

Hybrid

4.7  When some participants attend a hearing centre, and others join either through the
hearing centre’s teleconference or virtu

4.8 In hybrid hearings, Panel Members will need to carefully ensure that all those
attending—whether they are virtual or in personare respected and that their views are
considered properly. This can be difficult while juggling various platforms, so Panel
Members should ensure they work together to support this.

4.9  Prior to the pandemic, significant steps were needed to enable virtual attendance
suchas holdingapleear i ng panel to excuse the ind
virtual attendees joined from a securely linked location such as a court or alieerSCRA
office. Legislative changes to enable better and easier virtual attendance were drafted pre «
pandemic and came into force via the Children (Scotland) Act 2020. Today, SCRA must take
all reasonable steps to enable attendance by phone or vid&oifin

III'I"IIIIIIIIIIIIIIQIIIIIIIIIIIIIIII(’IIIIII

the individual has a right, or is otherwise entitled to attend.

They have made such a request to the Reporter, and

w The Reporter is satisfied that they either have a good reason for not physically
attending, or that it would enable more effectiyarticipation than physical
attendance.

w
w

4.10 The impact of these changes mean that every face to face hearing may end up as &
hybrid hearing if a participant requests to attend virtually. =
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4.11 Notes areessentiako keep focus on the main isss in a hearingVellprepared

notes can also remove the need to refer to hearing papers during the hearing as all relevant
information is in one placélhey are a helpfuleminder to the Panel Membenf parties

names and the content of any existing order

4.12 Thereis no prescriptive formula to preparing notele following are general tips:

w itis good practice to handwrite notes and to fit them onto one side of pagaving
handwritten notes distinguisisthe notes from the hearing papeend other
reports

w in circumstances wheraPanel Membeis unableto handwrite notes they must not
be savedr retainedon any device, such as a laptop or taldet there should be
no reference mad aateobbirth dr ethecidemtifyidg” s n a me,
information about the child or familgn any personal device

w notes should only contain information which is taken from the hearing papers, with
the exception of the legal options open to the hearing. Where options afeded
theseshould beidentified asoptions only to avoid anymplicationthat the Panel
Memberhasreached alecision before the hearing

w notes shoulddentify keymattersthat the Panel Membewants to discuss during
the hearing. This helps to set the agka for the hearing, to ensure that all material
issues are coverea@dyoidsstraying into irrelevant areas anaeeps a focus on good
time management

w a child or relevant persomightask to see #anel Membé€s notes during the
hearing Decisions in chilén's hearings are madeccording to the principlef
openness, with allelevantinformation being made available to the child (if
appropriate given their age and maturity) and relevant pers&anel Membes
should be alert to any nordisclosureprovisions attached to an order before
showingany participant his or henotes. Where a nordisclosureprovisionis in
place,Panel Membes can ask a felloWanel Membepr the Children's &orter to
double check the notes do not disclose informatwhich mustbe withheld before
showing them to the child or relevant persddetailed information omon-
disclosurecan be found in Chapter 7.

w anynotesmade about a case by a Panel Membmrst be returned to the Children's
Reporter with the hearing papers at the end of the hearing to be securely
destroyed

4.13 EachPanel Membewiill find their own preferred method ofaking notes in

preparation for a hearing. The following example serves to highlight the information which
should be included to ensure that all key information related to the child and family is easy
to access during the hearing.

228 1
Preparing for a Hearing



Example ohotes
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Example oihotes (annotated)

Attedarce - Sairal. excusec by PH P
Papers - ™ Has anyone not turned up?

i p\e./.en) reqguested Dore - vomala

(3)
(4)
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4.14 EveryPanel Membeshould consider whether they have enough information to
proceed and whether afiersons entitled to informatiotfPanel Membes, children, relevant
persons) have hakeports and other information isufficient time to prepare for the
hearing.More information about how to consider notifications and reports received at the
start of a clidren's hearing can be fouriekere.

Substitutions

4.15 When aPanel Membehas beerasked tostand in for anothePanel Member i
scheduled hearing session at short nofitteey shouldconsider whethethey havehad
sufficient time to prepare for the hearing. Factors such as the @walablebefore the
hearingfor preparatia, the volume of papers and complexity of issues to be discussed will
be relevant to this decisio.here are no fixed rulesthere isunlikely to beprocedural
irregularity, and therefore no need to defea hearing if a Panel Membeiis sufficiently
prepared and properly able to consider the caseven if papers have been received at
short notice

4.16 If aPanel Membehas beerasked to sit on &earing session ateryshortnotice

they shouldadvise the hearingarticipants ancconfirm thatthey feel fully prepared to
proceed with a full discussion with a view to making a substantive decl§ite. child or
relevant person has a strong objection to tRanel Membeproceeding to make a
substantive decision in these circumstances, ltlearing should consider carefully whether
it is appropriate to proceedsome hearings must proceed, such ageondworking day
hearing when a Child Protection Order has been granted.

4.17 If a decision is made to defer the hearing to another day, edifor an interim
order or variation can be considered by the hearing if neces®anyel Members should
consult the section of therBctice androcedureManualrelevant to the specifitype of

hearing

Reports

4.18 The timescalewithin which Panel Members shoutdceiwe reports varies depending
on the type of hearing, whbas writtenthe report and when it was provided to the
Chil dr en’ s Re p detdstte that te¢ceivingsepart®leéss thao threerdays
before a hearing will require a hearing to be deferred.

419 Whenayr eport is received by the Children’s
have a legal duty to ensufeanel Membes are proviedwitht he report “as soor
possible” before the hearing. I f there is 1in

Panel Membes, these reports may be tablédr Panel Members to considen the day of
the hearingif it is held in a hearing c#re.
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4.20 Rather than focussing gnonthe usualtimescales for receiving reports prior to a
hearing,Panel Membes should apply a test of fairness, includfagness to child and
relevant personsvhen considering whether and how to proceddctors seh as whera
report wasreceived, the length of the report and the significance of the information will be
key in deciding whether a hearistpouldbe rescheduled

4.21 Along report might not have much of relevancemay be a duplicate of a previous
report with only a small update at the end. On the other handegy short report might
indicate a new issue and a different recommendation, which requires the child and family
not just to have read it but thave adeqate time togetadvice or supporto prepare for

the hearing

RO / 2y TfAONRRaA 2 F A

422 Chil dren’s hearings are | egal tribunals
of children, young people and their families, including in responseitoinal offences

established in court. All legal tribunals which make decisions about the determination of
civilrightsor the criminal lawmust comply with Article 6 of the European Convention on

Human Rights which guarantees the right to a fair triahbyndependent and impartial

tribunal. It is essential that hearings are independent, impartial, fair and transparent.

Equally important is the need for hearings to be seen to be impatrtial, fair and transparent by

all participants and members ofthepubli Thi s means t Ramel serving
Members must take care to avoid any conflict of interest arising before or during a
children’s hearing.

What is a conflict of interest?

4.23 A conflict of interest can be defined as a situation in which an individual has
competing interests or loyalties which may compromise their independence, or prior
knowledge, which may affect their objectivity and impartiality when they make decisions as
aCh i | dPanel MénsberPeople who work with children and families in a locality may
have access to sensitive personal information or attend hearings as key workers,
representatives or advocates for children and families. Whilst people in these pogiaves
valuable knowledge and experience to bring
likely to find themselves in a situation in which their previous knowledge or a current or
previous role may give rise to questions about their independence orrimapty. Any prior
knowledge or involvement with a child or family in a professional or personal capacity no
matter how long ago presents a conflict of interest, even if the family do not remember

the Panel Member

4.24 In any particular case there mag olear evidence of the presence of a conflict of
interest, oronly a concern that a conflict may aris@ conflict of interest may be present,

even if thePanel Memberis confident that theyare independent and impartialln the
interests of transparenci?anel Members should consider and disclose to participants at the
beginning of a hearing arprevious activity or association which would or might provide the
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basis for a reasonable apprehension of lack of impartiality. This gives the child or relevant
persons an opportunity to object to the Panel Member making importiatisions about

their caselt also shows that the Panel Membisrentirely open and sensitive to factors
which might make participants concerndétht they may not bdully impartial.A corflict of
interest may not always be obviou/here there is any doubt, a Panel Member should
always disclose the possibility of any potential conflict or perception of conflict.

Consequences

4.25 A decision taken by a hearing where a conflict of interest is present will always be

open to challenge. WhenRanel Membehas a conflict of interest or a potential conflict of
interest, and participates in a hearing, the child or young person, relevensbps or the

c hi $atkguardemay appeal that hearing’s decision.
whether the decision was taken IBanel Membes in good faith, whether they were aware

of the conflict or whether the decision is supported by evidence.

4.26 Appeals as a result of a conflict of interest or a perceived conflict of interest will

contribute to delay and uncertainty for the family and everyone involved with the child or
young person. This may al so dlfeupheld thededison | v af
will be set aside. The child or young person and their lfamill have to attend another

chil deang.” s h

Recruitment

427 Some people are ineligible for appointmen
job they do, or dher volunteering rolesln certain circumstances, others may have to serve

as aPanel Membein an Area Support Team locality outside the area in which they live or

wor k. During the recruitment to the Children
address actual or potential conflicts of interest.

ServingPanel Membes and conflicts of interest

4.28 EveryPanel Membemust be alert to the potential for conflicts of interest and seek
advice from their localrea Convener oArea Sipport and Improement Partneif they
become aware of a conflict arising.

4.29 Panel Membes should apply the advice belowteduce the risk of a conflict of
interest arising in the following circumstances

() due to a change of personal or professional circumstances

When changing job or taking on an additional volunteer ro@nsult this guidance

and inform your Area Convenor of the change to your circumstances. In many cases
conflict of interest can be avoad by careful planning or by serving in another local
authority area of your AST locality.

233 1
Preparing for a Hearing



(i) from prior knowledge of a family on receipt of documentation for an
upcoming hearing

Panel Membes should check all paperwork and repasts soon you receivilaem. If

a child or family are known to you, no matter how limited your knowledge or

connection, you should contact your rota manager to arrange andéaerel

Memberto replace you on the hearing. Once the conflecidentified, you should re
sealthepper s and return them to the Scottish
or pass them on to the replacemeRtinel Membewithout reading them further.

Your rota manager will advise you how to proceed depending on the procedure in

your AST.

(i) recogniton of a participant on attendance at a hearing

If a conflict of interest becomes apparesthtu r i ng a c¢c hiPandlr en’ s hear
Members should consider whether they must defer making a decision until another

Panel Membecan participatePanel Membes should not proceed to make a legal

deci sion which affects the child and f ami
conflictofiner est ¢ ompr o miirdependende and meaatialitym g ' s

some caseRanel Membes and other participants may agree that limited prior

knowledge does not compromise tinearingsndependence and impartialityn

those circumstances thedaring mayproceed.Th e Chi | dr wilhnotesthaRe por t €
a potential conflict of interest was discussed, and the participants agreed that the

hearing should go ahead@he chair should ensure this is recorded in the Record of
Proceedings.

In generalPanel Membes should defer the hearing if the child or any relevant
person objects to the hearing taking place on the basis of antifiied conflict of
interest. ThePanel Membecan stillmake any interim decision required to
safeguard the child from significant tma in the interimand in certain situations,
must make a decision if the hearing cannot be deferred, such as when a Child
Protection Order has been granted

Partners and relatives of servinganel Membed 2 NJ 0 KS / KAf RNBSy Qa wSLR

4.30 There is no barrier to spouses, partners or other relativeBariel Membes or staff

of the Scottish Children’s Reporter Admini st
Chi | dr e Rdnal MdPaes ad required to keep all information about cases theyehav

dealt with at a hearing strictly confidential, including from fellow sernfagel Membes.
RelatedPanelMembes wi | | not be permitted to particif
and good practice would be for relatéthnel Membes to not sit on cosecutive hearings

When schedulingtherotf HS' s r ot a ma nwilgidemity Pahel Membbet wa r e

who may not participate in a hearing togethand they will not be allocated tihe same

hearing sessian
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Professional conflicts

4.31 There may be suations where @&anel Membess personal, business, professional or

financial interests may present a conflict of interéd3anel Membes must declar¢o their

Area Convener or designated mber of their Area Support Teaamy personal

relationships with pofessional staffpusiness, or other professional or financial interests or
connections which, if known by families or o
undermine their confidence in the independence and fairness of the tribunal, or breach

national standards for the conduct Bfanel Membes.

4.32 ltis essential to maintain clear independence in the relationship between the Panel
Membersand the local authority particularly in relation to planning and decisiaking for

vulnerable famiks. For example, ifanel Membeserves on the Management Board of a

voluntary organisation offering a placement recommended by the local authority in a
children’"s hearing, that should be considere
to the participants.

How to identify a conflict of interest

w Hasthe Panel Membehad contact or involvement with any participant in a
children’”s hearing out with the context ¢

w Does thePanel Membehave any personal, social or financial relationship with any
participant at a children’s hearing?

w Does thePanel Memberhave any personal, social or financial relationship with
organisations providing resources to the child or recommended for the child and
family?

w What might a child or family member feel about tRanel Member s i nv ol ve men
important decisbns about them in the light of that involvement or relationship?

w Would an informedand independent observein possession of all the facthjnk
that the decisioamaker might be biased in favour of any of the hearing
participant®

Dealing with possible conflict of interest

4.33 Where a possible conflict of interest is identified, or a perception of conflict is

apparent, theArea Support Tearshould consider the relevant particulars of each individual

case carefully and decide whethePanel Membeshould be withdrawn from a hearing or

withdraw from the rota. In order to decide whether the actual or perceived conflict of
interest can be managedn a way t hat reassures every part
the Panel Members acting independently and impartially when making decisions, the Area

Support Team may need to ask for more information from a third party, such dathel
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Member employer, other organisations or take legal advice from the CHS national team.

4.34 If a potential for conflict exists, but the Area Support Team considers that this is
unlikely to arise other than in exceptional circumstances, the AST should, where possible,
agree a strategy for avoiding the conflict, seeking advice from the national &sarequired.
Strategies for avoiding conflict may for example involve the prospePavel Member

sitting on hearings only in a part of the AST local authority area(s), where the AST includes
more than one local authority area.
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ﬁ Example

Bhasservedonhe Chil dren’ s Panel in her | ocal aut
recently been approved by the local authority as a foster carer. The local authority will

shortly place a child with her on a lotgrm basis. She has been encouraged by the local

authority to continue volunteering asRanel Membebecause they feel it would add value

to her experience and abilities as a foster carer. She is sure that she will not be allocated to

any hearings involving children or carers that she knows. She asksewisé#h can continue

to be aPanel Membein her home local authority area.

Conclusionit is not possible for B to be a foster carer emplopgdhe local authority and
be aPanel Membein that local authority area at the same time. As well asnact

impartially, it is just as important th&anel Membes ae perceived to be independenthe
conflict of interest arises because (i) tRanel Membeis employed and paid by the local
authority whoseSocialWork Department plays an active part in the hearings, (ii) Boster

Grer wildl be supported by the | ocal author.i
hearings), and (iii) she will be part of a network of |d&ater Carers who mg be
participatinginhearingl t i s open to B to serve on chil dr

local authority.

ﬁ Example

C, aPanel Membermanages a family centre which provides support and counselling for

vulnerable parents with children under three. She receives papers for a lgeamut seven

year old A. @ecognises that A and his mother attended the family centre when he was

around two or three years old hey left the cetre at least four years ago.l@s had no

contact with A or his family since then. She is confident that neitieichild or his mum

wi | | remember her. She asks whether she shou

ConclusionAny previous involvement with A and his family in a professional or personal

capacity no matter how long ago presents a conflict of interest, evidre ifamily do not

remember thePanel Member C must | et her rota manager kn
hearing.

ﬁ Example

D works in a governmermtepartmentdealing with casework on victims and maisses in the
criminal courtsD regularly meets with a wide mge of people to discuss policies which will
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impact on them, including professionals in local authorities and voluntary organisations. He
also answers queries and correspondence from people seeking information and answers
about crime and crimingdroceadings which have affected thenmcluding young people

d

n

charged withoffed es who may be referr gtbkmHieAr¢ahe Chi |
Support Team have asked whether he can continue to Bareel Member

ConclusionThere is no difficulty wi tPanellMembernt i nui
He has lots of knowledge and skills which are valuable in his rol@aseh Memberlf he

finds that he has knowledge from his case work in relation to a person or fanelyeédfto

a children’s hearing he wil!|l have a responsi

that hearing.
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(i:_’ Summary

The role of chair in a children’s hearing is
active participation of all people attending a hearing and shapes therexme of all

participants.
PanelM mber s’ training now includes a professi
accredited by the Scosh Qualifications AuthorityAn essential part ofite PDA is a training

module in Management of Hearings to equip Paneiibers to manage all aspects af

chil dr enltisdedigpedito ensurg that every Paneldvhber is competent and able

to carry out the statutory responsibilities imposed by the Act, including those imposed on

the chair of the hearinglhis chapter supports the skitesed Manageaent of Hearings

training.

Fd hot Al &K 2 WA YEFVAINGE Oa

5.1 The2011Actand associated rules impose certain responsibilities on the ioigair

memberof a children’"s hearing to do certain th
make sure that other things must be done. The chair of the hearing has wide discretion to

decide how the hearing should be conductédl. aspects of the conduct of a heaug

should be determined by the chair of the hearing unless specified belblewever, @ery

Panel Membehas a part to play in making sure that the discussion duriciga | dr en’ s
hearing is wel/ managed. The chadar’ s respons
requirements of the hearing are properly fulfilled rather than to carry out all those tasks in

every case. IAthree Panel Membes should actively contribute to the planning and conduct

of ahearing.

5.2  Forthoseattendees who do not havan automdic right to attend the hearingthe

chair has the lead responsibility for deciding who should be admitted to the hearing room,
whether each person should remain in the hearing room throughout the hearing and, if not,
when they should leave and what thelyauld be told about what happened in the hearing
room when they were absent.he chair can only make decisions about who should enter

t he hearing once the children’s hearing has
chil dr en’ s h efrant of al gelevant paditipantsall?ahel Membes are
responsible for planning a hearing well and deciding together, for example, whenoand h
issuesshould be discussed, and which of thanel Membes should raise thenBefore

making any final decision about any aspect of the conduct of a hearing, the chair should
consult their fellowPanel Membes.

5.3  During the hearing,ite chair is primarily responsible for managing the contributions
and the time available. Thecha " s r ol e i s to guide discussio
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remains focused and relevant, and that every participant is able to contribute as effectively

as they canincluding fellowPanel Membes. The chair is also responsible for ensuring that
well-evidenced and wellstructured writtenreasond or t he hearareng’' s deci ¢
prepared EveryPanel Membeshould contribute to and review the writtereasonsof a

hearing and confirm that they accurately reflect the verbal decisions and reasons delivere

by thehearingas a whole

Specific Legal Duties

5.4  Any duties emboldened below are assigned to the chairing member in the 2011 Act
or 2013 Rules.

5.5  Thechairing membemust take all reasonable step® ensure that the number of
people present at any one time is kept to a minimum.

56 Thecharof t he c¢hi | dr-eearingpaneteusttakerrepsomable sfepse

to ensurethat the child and each relevant person present at a hearing are able to
understand and participate in those proceedings. If thédd wishes to express a viering

the hearing, the chaimust make reasonable arrangements enable the child to express
those views in a way he or she wants. This means that the chair must find out whether the
child wishes to give a view to tlianel Membes on matters to be discussed and ask the
child and, i f necessary, ot her gvanrtdtheci pant s
Panel Membes. The child or young person might be offered the opportunity to talk to the
Panel Membes alone, if other people with the right to be presentthé hearing agree to

this. Panel Membesg should tell the child that thewill have tosummarise what was

discussed in their absence to other important people in the hearing room.

5.7  Thehearingcannotcompel relevant persons or their representatives to leave the
hearing unlesshe criteria for exclusion is meYou can find the critesifor exclusiornere.

If, in order to hear the views of the child, relevant persagseeto leave the roonor are
excluded on their return the chaimust disclose the substance of the discussion. If
members of the presagreeto leaveor are excludedthe hearingnaydisclose the
substance of the discussion.

58 The <crheaspdmsi bility to inform ttheose atten
substance of my report, document or information or to explain any matter is subject to any
decision of the children’s hear i figclosue wi t hho

request The hearing may not disclose information which would breachdisclosure
arrangements in placeMore information onnon-disclosurecan be found in Chapter 7.

Pre-hearing panels

5.9 At the beginning of a praearing panel the chairing membenust explain the
purposeof the prehearing panel. A praearing panel mape convened for one or more of
the following purposes:
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w whether anindividual already deemed to be a relevant person stiadntinue to be
deemed to be a relevant person in relation to the child

w whether a particular individual should be deemed to be a relevant person in relation
to the child;

w whether the child should be excused from attending the children's hearing;

whether a relevant person in relation to the child should be excused from attending

the children's hearingor

w whether it is likely that the children's hearing will consider makinGampulsory
Supervision Ordencluding a secure accommodation authorisation in relation to the
child.

€

5.10 |If they are present at the pre hearing panel, the cmairst invite the child, any
relevant person, any individual about whom the panel is making a decision and any other
persan the pre-hearing panel considers may help, to give their vietesthe prepanel
hearingverbally or in writing or provide any other written or information that the person
wishes to give for the praearing panel to take into account.

5.11 After eachPanel Membehas stated their decision about each question raised for
the pre-hearing panel and the reasons for that decision the chairing memmaest confirm
the decisionof the pre-hearing panel in respect of each mattnd the reasongor that
determination.

Grounds hearings

5.12 The chair of a grounds hearingust explain thegrounds for referraland supporting
factsto the child if able to understandand relevant persons. Before explaining the grounds
to them, the chair should explain to the child and the relevant persons that the hearing
cannot enter into any discussion of the grounds. The explanation should enable the child
and relevant persons toigge a definite answer to each ground without putting them under
pressure to do sdf aground ha been accepted bgll parties including the childthe
supportingfactsmaybe amended to remover amendfactsproviding the amendment

does not calinto question the acceptance of the ground.

5.13 The chair should ask whether the child and each relevant person understacts
supportingfact, and whether or not each accepts teatement Once agreement or
disagreement is noted for each statementfatts, the chair should ask whether the child
and each relevant person understands and accepts the ground for referral.

5.14 If the grounds are sent for proof the chamust explain to the child, young person
and relevant persons what this means and wihaill happen next a court hearing will be
held to establish the facts of the case and that the child hashkdigation to attend, unless
excused by the Sheriff, and a right to do so if they wish.

DSYSNIf LINRPOSRdANBE F2NJ Fff OKAfRNBYyQa KSI NAy3
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e beginning of a c¢chil drngadicestheheari ng
he c¢hil dexplain'the punpeseofthemearing. n d

515 At t h
memberso f t

5.16 The chair is required by law to check the age of the chittier with the child
directly ora person able to answer on their behalf.

5.17 The chaimustask whether the child, each relevant person and any appointed
Safeguardehave all received all relevant information and documents and confirm whether
the child, each relevant person and any apyped Safeguardehas had the opportunity to
review the information and documents and whether these have been understood by the
child and each relevant person.

5.18 The chair must ask the child is their views contained within the reports are accurate.
If the child states that the document® not accurately reflect thewiews the chairing
member must endeavour to clarify the child’s

5.19 The chair informshose presenbf the substance of any reports

5.20 Any child who attendtheir hearing must be informed of the availability of
advocacy servicesunless the chair believes it is not appropriate, considering their age and
maturity.

5.21 During the hearingall PanelMembers mustconsider the appointment of a
SafeguarderThis must be donexplicitly. The chair oanyPanel Memberan introduce the
subject at an appropriate point or this can be discussed at the end of the hearing before the
Panel Membes give their deisions. There is no right or wrong time to do so

Decisionmaking

5.22 Each Panel Member must make an individual decision and justify this with robust
reasons. There is no need to repeat their decision and reasons verbatim if they are the same
as a previously given decision by another Panel Member. The chair must be cdréaitnes
decision and reason of each Panel Member is.

5.23 When eaclPanel Membehas given their decisions and reasons verbally in the
hearing, the chair of the hearing wilbnfirm what the final decision of the hearing is, the
hearingQad NI I a 2 gkt meahKRfor ¢h& ¢hild or young persoihe chair should
alsocheck with the child or young person and each releyarson that they understand
the decision of the hearing.

Rights of appeal

5.24 Thereafter the chaimust inform the child, each relevant person and any
Safeguardeappointed of the appropriate rightto appeelh e chi |l dren’ s heari |

243 4
Chairing Hearings



5.25 The chaimust tell the child and all relevant persons that, if they intend to appeal a

decision to makegontinue varyor terminatea Compulsory Supervision Ordiiey are
entitled to ask the Chil dridndheginiRtespoosidérer t o ¢
suspending thelecision of the hearingntil the Sheriff haslealt with the appealThe

request $iould be made to th€€ h i | Reperter after the appeal against the decision has

been lodged with the relevant court

5.26 The hearing should tell the child and relevant persons that if they wish to appeal
against any of a c hheynday e erititied th legal mid andthat tdeg c i s i o
should seek legal advice.

wAIdKGa 2 NBGASs (K OKAf RQa OIF as

5.27 The chaimustinform the child and the relevant persons of the appropriate rights
FYR 20t A3FGA2Y & (2 reKiewdiK S OXKKEAE fRRONIS yO & SK S| N y 3

w The child or young person and any relevant person(s) have the right to ask the

Children’s Reporter to arrange a review
decision.
w The i mplementing | ocal @aeportdrtoarrartggaraviawy a s k

hearing at any time after the decision is made.

5.28 |If there is aneasurein aCompulsory SupervisionOrde@rut hor i si ng t he <c¢h
placement in secure accommodation or placing the child under a Movement Restriction

Conditian, the chairmust inform the child and relevant person(s) that the will be a

further O K A f shédfng @ithin three or six months respectively to review thenildQ &

case.

t NBLI NAYy3 | NBEO2NR 2F (KS KSINAYy3IQa RSOA&AZY

5.29 The chaimust ensurethat a record is madef the decision(s) and determinations

of the children’s hearing and t he mustsighons f o
and date the recoraf the decision(s) and reasorhile the chair is required to ensure the

reasons ag recorded, there is no obligation on the chair to write or type these, it can be any

Panel Member

00 / KKERAYAAO

5.30 Panel Membes will develop their own style of chairing and, as stated above, the
chair has a wide discretion &show to fulfil this role. The following checklist aligns with the
chairing checklist iich Panel Practice Advisors willp@vided. Responsibilities of the
chairing member are emboldened but this checklist can be used Byaa#dl Membes.

531 Theckckl i st does not give guidance for dur
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to ensure a full and fair discussion takes place. They have no more a duty or responsibility to
ask guestions and lead discussions than any d#aarel Member

Planning forhearings

Why has the hearing been arranged? i.e. the purpose and recommendation

Whois expected to attend and their legal status? Any observers?

What are all the legal options are open to the hearing?

Whichreports doPanel Membes have?

How should the hearing run? Set agendafor the hearing including the broad

issues to be discussed. Which of tr@nel Membes shall open up discussions?

geegee

Beginningof the hearing

Welcomesand introducesself, the other twoPanel Membesand any observers
Beginning with the child or young person, ask everyone present to introduce
themselvesand ascertains their entitlement to be present

| 2y FANY GKS OKAftRQa 3ST

Determine whether someone with a right to attend is not present and decide how to
proceed

w Ensure that the number of people present at the same time is kept to the minimum
consistent with fair proces and effective decisiomaking

€ €

€€

w Explain thgpurpose ofthe hearing
w Check wb has received reports and wheand that they have been reaadnd
understood
w Inform child/family of the substance of the repodsd the agenda for the hearing
w Are the child’s views accurate or do t hey
w Ensure the child is aware of the availability of advocacy services.

End of the hearing

EachPanel Membegives his/her decision and the reasons for the decision

Note the decision and reason of Bhnel Membes;,

Gonfirm and explainthe overalldecision of the hearing and the reasgns
Explainthe child and relevant persons will receive a writmpy of the decision and
reasons withirfive days.

geege

Rights of appeal

The chairing member must tell the child, relevant person and, if one is appointed, the
Safeguardeof their rights of appeal:
w Il f the hearing’ s CdildErotectiom@rdetospply to sherif ot i nu e
vary or sé aside within two working days;
w to appeal any other decision to tHeriff in writing within 21 daybeginning with
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the date of the hearing

w In the case ban hterim CompulsorySupervisionOrder, any appeal will be heard
within three days of being lodged;

w Advises the child and/or relevant persons that if they wish to apgeal should
seek legal advice and that legal aid will be available to the childreydalso be
available for any relevant person wishing tepapl with legal representation;

w if there is a secure authorisation in plaitey can appeal against the
implementation/norrimplementation of the authorisation or the removal of the
child from secure accommodation;

w Informs the child, relevant person ai@hfeguardeof their right toseek to have the
hearing’ s deci sanappeakhashgermadlee d wh e

Rights of review

¢KS OKFANRY3A YSYOSNI Ydza G adzYYIF NRaAaS GKS NXIj dzA
when this may happen:

w The child and any relevant person may seekwerg hearing after three months;
w Localauthority can seek a review at any time

w Authorisation of secure accommodation will be reviewed witthiree months

w A movement restriction condition will be reviewed withsixmonths

Confirm that the hearing has ended and thank everyone &itending.
After the hearing

w Invite family to stay unttheChi | dr en’ s Report eordofhas compl
Proceedinggnd any orders

w Panel Membescomplete the Reord of Proceedings with robust reasgns
w Signthe Recordof Proceedingand any orders
w Ensure # Panel Membes returnany physicapapersandot es t o t he Chi | c

Reporter
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Chapter 6

ManagingComplex
Hearings



This gctionprovides tools and good practice examples to Hegmel Membes confidently
manage potentially difficult hearings, including excluding relevant persoasaging
hearings where participants contribute separately at diffdaremesand techniques to
control difficult behaviour.

It contains background information to increaBanel Membes understanding of
abuse and how it can affect children and fan
isprovidedonrecoidng chil dren’s hearings including w

F 9WSSLIAY3I O2YYdzyAOIFI A2y O2yaidNHzO0A

6.1 Chil dren’ s hear i ngshichindeviduals with competingnesme t i ng s
conflicting needsind viewscome together. Family membersay be experiencing serious

personal problems andrises. Theremay be goossibility that the hearing will decidbeir
childrenshould not be irtheir care.This mayhave already happened. It is understandable

that emotionscanrun high, families mageel anxious or angrnand there may bstrong

disagreement between parties. Similarly, professionals have their own role to play in the
processA Solicitoractively repesenting their client may be perceived as intimidating to
someprofessionals anthy Panel Membes.

6.2  This sectioraims toprovide support forPanel Membesto deal with behaviour that
they findchallenging, intimidating or upsettingf is importantto remember that behaviour
that you find particularly challenging may nw perceived in the same way bther Panel
Members.

6.3  There are many reasons why a person may find a type of behaviour particularly
chdlengingto deal with. This can happen wh behaiiouris unexpected oappears

di sproportionat e, or ounwrdgidualstabdardsorvalues. nthese nf or n
cases, we may find difficult to address tle behaviour whilssimultaneouslymanaging the
hearingeffectively. In these coumstances, it is possible that our responsdfi®behaviour

we mayin fact make the situation more challenging

6.4  The following behavioursan be managed using interpersonal skills:

anger
distress and upset

confused or illogicaiommunication

repetitive and circular communication

unpleasantr intimidatinglanguage whicmay not clearly reach the threshold of

geegee
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verbal abuse

6.5 Thissection is aimed at supportirganel Membesto tacklethese behaviours
appropriately withappropinate tools and strategies. The aim is to iroge communication
and participation wifotahpanicipantse chi |l dren’ s hear
6.6  In order to do this, we recommend th&anel Membes usebasic assertiveness

skills, think abouttheir own trigger points and havestrategiesto deal withchallenging

behaviourswhich may arise during a hearing

6.7  Effective participationisakeytenof t he Chi |l dr en’ PaneHear i ngs
Members may find that relevant persons can display a lot of the behasiabove as a

result of confusion, |l ack of understanding o
understand or accept the concerns regarding their family. When encountering the

behaviour discussed belowanel Membes should always consider winetr a relevant

person or child is able to understand and participate in the heagffertively If thisis

doubtful the hearing shouldonsiderwhether the person needs help from an advocate or

other representative to contribute constructively. The hegrimay need to consider

whether legal representation is necessary aothsider whether the hearing should be

adjourned or deferred tanstructareferral to the Scottish Legal Aid Board.

Basic Assertiveness Skills

6.8  ManyPanel Membesregularlydealwith membes of the public and already have
skills that helgackle difficult behaviour. Basic skills in assertiveness are essential in
developing good communication and dealing with conflictlaarlystating your view
without being aggressive and retaining control of the situation.

This section includes desgations of common technigues used to demonstrate assertiveness
and whento apply these

Basic Assertion

6.9 A straightforward and unemotional statement expressing your wants, needs,
opinions, beliefs or feelings.

w “I need youorecdnt asreswistsh y o u.
w “l feel that you are not being fair with
w “ Wawilldiscussyourcontaca s soon as we have fi.ni shed

6.10 You should use a basic assertion at the beginning of a conversatiameoever you
need to raise an issue. For examputingatmé Mr Smi
| am trying to listenty o u . ”
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6.11 You can repeat a basic assertion teeraphasise a point if you feel this is necessary

or if you feelthat what you a@e saying is not being heartf you are finding this difficult

because you are unsure about what you can do for the person, themiyslso bean

important assertion to makdt is almost always counterproductive to guess answers to
guestions that you are unsure about . For exa
answer to thatright nowLetme ask t he Chi | daindowlosgtiee@rpodr t er t
might take and what could affect the timescale$

Broken Record
6.12 A calm repetition of what you wd to happenor whatisthe factualposition.

w “Again, this i s nadhleremiboitedayhs nlye @ hiamg’i s wi t
w “ Avgeve saidwe arenot able to discusthis until the grounds are established in
court. ”
w “Afuture hearingwill examine what the next steps should be after the Child
Protection Order expires. We need to decide what happens in the next.week

Moving forward..

6.13 This is a useful way of keeping your cool and can be helpful if someone is struggling
to keep to the point or is not hearing something important. It is also useful in situations
where someone is insisig on an answer you cannot gjva where you have already given

an answer.

6.14 The aim is to refocus the individual on the key points by your persistence. Normally,
three repetitions are enough. #fter three repetitionsthis has not worked, you will need to
move on to another techiqueto avoid escalating conflict.

Emphatic Assertion

6.15 A statement that contains an element of empathy but at the same time still
expresses your own needs or wants.

w “1l appreciate this i s,MaSmittelanytryidgofhdlpi cul t s
you by asking whether or not you agree to these statemerits

w “l understand that you are frustrated, ar
tooWe need to discuss al |l makemneydeisonso'f Cl air

6.16 This technige can be used when the other person holds a different view to your
own and feels very strongly about their view. You are letting them know that you
understand their position.

Discrepancy Assertion
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6.17 A statement that points out an inconsi st
without blame or criticism.

w “l’"m sorry | think |1’ ve gsocialwarkersiedof conf us
give you any opportunity to see John since tleild Protetton Orderwas granted
However earlier you said that they called you three times and came to your house
Can | clarifyvhich is the most accurate or can we go over sleguence of events
again?’”

w “Can | {youwlettercelguesting a reviewtated that you were unhappy

with the care Sara is receiving with her foster carers but today you have only
requested more contact

6.18 This technique is useful when you are getting contradictory information and are
trying to work out a solution or copromise. It is important to be as factual as possible and
not express an opinion on which version of events is correct.

Negative Feelings Assertion

6.19 A statement that allows you to draw attention to the undesirable affect another

per son’ s shawifgawyow ur i
w “Mr Smith, please do not wuse abusive | ang¢
is preventing us comingtoadecision | need you to stop now.'’

6.20 This technique enables you to express your own concerns about the
situation/behavioumwithout becoming judgemental or blaming the other party. You must:

describe the other persons behaviour objectively

describe the impacbf the persons behaviour on you
describe your feelings

state how you would prefer the behaviour to be in the future.

PN PE

Know your trigger points

6.21 Everyone reacts differently to different situatiar®y trigger point, we mean
situations which will lead to a heightenetnotionalreaction from youBehaviours that we
find personally difficult will differ foreery Panel Member

6.22 Arange of behaviours that people have identified as triggering:

W patronising or sarcastic language

w someone being rude about colleagues

w derogatoryor threateningp hr ases, for example, “Your sy
fail urwi,l”l obre “clontacting the press about
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w someone who is very distressed or crying
w someone whaeems tdbe telling deliberate mistruths eeemsmanipulative.

6.23 This list is not exhaustiv@here may be other types of behawothat you react
emotionally to.

6.24 Be awareof the possibility ofnadvertentlylabelling the person. If you find you are
defining the person in negative terms (such as difficadfgressiver manipulative) in your
head, this labelling is likely taform your reaction to them and make the interaction more
emotional from the outset.

6.25 Empathy is very powerfuletting someone know you would feel the same way or
accept the feelings they are having may be appropriate, but if you want tq yalpreed to
be able to remain calrandclearheaded.

6.26 Positively, this can help the other person by creating a sense that they are being
listened to. In some circumstances, people can feel frightened by feeling out of control.
Staying calnn these circumigncescan helpindividualsfeel that this a safe place within
whichto calm down.

6.27 Remember that this may be the first timgn angry parent magave saich

particularly confrontational or irritating phrassven though you might have heard it several
timesin similar highly charged hearings could be that this is said out of extreme
frustration. It is unlikely to beneant as a personal attack on you.

6.28 Once you have identdd your trigger points, it is importaid make active efforts to
relaxand stay calm in those situations. In dealing with trigger points, it can be useful to have
a strategy or approach in mind which will be looked at in detail below.

Strategies

6.29 We set out below some possible approaches to a set of different scenamios.

your own experiences, you will know already that the most effective conversations are
personal and do not follow any type of script or incorporate clichéd phrases. As such, the
strategies are not meant to be used word for word but can be usedpasmpt or to give

you an idea of the type of language to avoid.

Basic tips for all situations to support you in staying calm

6.30 Below are listed some basic body awarenteshniques that can be used in any
situation to make sure you stay calm:

w ensure your breathing remains steady
w push your feet into the ground to help you feel more in control
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keep your voice low; the higher the pitch the more distressed you may sound

try to keep the pace of your voice steady and do not speed up or increase. This will
help you to remain calm but also conveys to the other person that you are in control
and not reacting emotionally to what is being said.

€ €

Where the person is shouting or angry

6.31 Let the person know the problems their behaviour is causing and that if they stop
you will be able to help.

w “Can | pl e a sshoutascsthat we oan distuss your eaontant try and
progress this situatioh ”

w “1l appreci at et lttisWiffitult fgr ;e to fmliove what gl are saying
when you are shouting. If you canliteadown, we can talk about your issue with the
report.”

Where the person is distressed and upset

6.32 Make it clear that you can hear the distress and upsetcKlifehey need time out to
deal with this.

w “l appreciate this is very difficult for
upset. Would you like to take a break awe can pause the hearing ftive
minut es?”

Where the person is going round inrcles

6.33 Reflect that the conversation is not progressing.

w “We are now going round in circles and tt

w “l want to focus now on whogressgotreps you nc
situation. ”

w “1 am s or r epeatingeourselves whicbh isvnoelpful. | have explained
whatwewi I | do next. I need to now..~

Where the person will not stop talking

6.34 Going silent will often prompt the other person to go silent too, when this occurs,
you need to be ready with a statement which takes the conversation forward.

w “l now need to ask you some questions.”
w “I have noted the mainyw?hts; can | chec
w “1 have whyxhe hearingineade this decision tod&yan | give you details of

how you can appeal our decision or when you can request a review hearing to look
at the facts agai ”
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Where the person is making accusations or allegations

6.35 Probing questions means the person is not able to make allegations without
justification. It can also help you to work out what is going on if you are unsure why
someone is reacting that way. Avoi dit*
might best to use what/where/how/when questions such as:

why qu

t hat ?”
t makes you feel tt

w “What makes you thin
t a
hinking we weren’t |

k
w “What has happened h
w “When did you start t
“We” messages cC anescalatesttee sifnationusef ul t o de

w “Couldwe look at it this wag”’
w “How can we resolve this? How can we moV e

Legal challenges in a hearing

6.36 Panel Membes may encounter situations where a participant challenteslegality

of the Children’s Hearings System as a whol e
rights are being breachedhere the concern relates to the procedures and legislation

which govern the childrens hear i ng, PanelMdmbes topnake decisions) f

the chairing member should indicate that the hearing is operating in accordance with the
Children’s Hearings (Scot | an deuropdan ConZftibtnl an d
on Human Righté€ECHRcompliant. If the individubstill believes there is an ECHR issue,

they are entitled to appeal the decision on the hearing on that basis.

0 ®H @A 8 § & 1oow dzf S0 widat59) yc 6o 0 0

6.37 Arelevant person (and their representative, includirgadicito) and a representative
of a newspaper ornewsagencyan be excluded from part of a

(a)the chair considers that the conduct of the persorident or abusive or;

(b) the conduct of the person is slisruptive that the chairing Panel Member
considers that unless the person is@uded, it would be necessary to end or
adjourn the hearing or;

(c) the chair is satisfied th#te presence of the relevant person is preventing the
hearing from obtaining the views of another relevant perspar;

(d) the chair is satisfied thalhe presence of the relevant person is causing, or is
likely to cause, significant distress to another relevant persan,

(c)the hearing is satisfied thdhe presence of the relevant person is preventing the
hearing from obtaining the views of the childbr;
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(d) the hearing is satisfied that theresence of the persois causing, or is likely to
caus, significant distress tohe child, or;
(e) the hearing isconsidering anon-disclosurerequest in respect of that person

6.38 The relevant person, their representative or journatiah be excluded from the

c hi | dr eagfdraslohgeaa mecessanhelchairing memer must explain to theerson
the substance of what has occurred during their absence on their return to the hearing
room, subject to a hearing decision to withhold information from that person. Although an
exad narrative of what was said out thithe presence of th@erson is not required, it is

very important that the substance of the discussis provided to theperson. This is
particularly important where the child expressasiew directly relevant to thelecisions to

be made by tk hearing, for example about whetieey live withand with whom,and/or

where or how often they wish to have contact with a particular person.

6.39 Thereis also an ability to exclude any person from a-lpearing panel or childgrn * s
hearing if the chairing Panel Member considers:

w The conduct of the person is violent or abusive, or;
w The conduct of the person is so disruptive that unless the person is excluded, it
would be necessary to end or adjourn the hearing

6.40 This exclgion can last for as long as necessary, however the chairing Panel Member
must explain what has taken place in their absence. This power of exclusion is intended to

ensure that children’s hearings are conducte
person should never be taken as a precautionary measure. If there is a concern over
someone who is |ikely to cause signse¢éicant d

the section omttendance.

64 CHS fully supports the chair of the child
the hearing to be managed safely and competently. As always, this decision should be
clearlyjustified in the reasons for the decision.

Speaking to the child alone

642 The child, relevant persons and their representatives, incluBwigitos, can agree

to leavepart of the hearingn order to facilitate the effective participation of the child or

one of the partiesUnless one of the criteria above is met, the paregnnot force anyone

with a right to attend to leave the hearing room while they speak to a child on his or her
own. If none of the legal tests for excluding a relevant person or any representative are met,
it is open to any person to agree to leave theahag room to allow an important

conversation to take plac&anel Members should nasimply askndividuals to leaveCare

must be taken to ensure those with a right to attend knowtare being asked to consent

to leaving anchave a right to stay
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6.43 The same test applies in a virtual context, and Yhgual Supporwill help facilitate
this. Other participants may leave the room, or if Panel Members have access tehagmiag
room the child may be given access to this.

More information carbe found in the sections on confirming teews of the childand the
overarching principles

c. Summary of nordisclosure provisions

644 Deci si ons at arircapielearinggpanesbould e anade faigy and
openly with the full involvement and participation of the child, relevant persons and othefs

supporting the child and family. This means that in most circumstances the child and =
relevant persons have the right to have the sameiinfation as the Panel Members who -
are making decisions about their family. n
|
6.45 However,in some situationshere may be a risk that disclosure of information .
concerning the child or sensitive information contained in the hearing papers to certain
persans may give rise to actual or possible risk of harm to the child or other people .
connected with the child. In these circiumst a

c hi | dr e ndraSheriéf @ decideghat certain information should notdteared with =
the person who poses the risk. Withholding information from a child or relevant person -
should happen only in exceptional casebten necessanyt should be noted that the law =
relating to nondisclosure is complex and evolving and there aresifer which there is not .
yet a definitive legal rulingoPanel Members should use the power to withhold informatiog
with care. Children, young people, and relevant persons should have full information to
enable them to participate effectively in a heaginnless there is very good reason notto 1

disclose it, and then only to the extenit req
|

Types of NorDisclosure E

6.46 There ardfour separate provisions in the 2011 Asid 2013 Ruleshich allow .

information to be withheld from a child, relevant person or any other person if necessary]

|

These are as follows: .
T The Reporter’s abil iRulgylpt o wi t hhol d iEnforrr

1 Non-Disclosure RequestR(le 83 -

1 Withholding information(Section 178 .

1 Non-Disclosure Measure$éction 83(2)(%) .

6.47 Each type of nowlisclosure provision stands aloaed are referred to at the .

appropriate place in the Practice and Procedure Maniibky apply at different times and 3

in different circumstances, and maygeire Panel Members to apply different legal tests. It
some cases more than one type of ndisclosure decision may be in force at one time, in -
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relation to different types of information. It is important that you are clear which legal
section is being ag@d to nondisclosure in any individual case.

6.48 If informationhas beerwithheld from a child or relevant person the Hearing
Arrangement Form which accompanies all hearing papers will make it clear which lega
provision, if any, authorises the natfisclosure.

EEseFEEEEEEER
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|
6.49 Rule 16allowsthe Reporter to withhold information about the location of a child E
orrelevantpersown en arranging a children’s heawsing,
or reports to anyone i earingor panygng out anynof their t hk a ch
functions in relati on-haaingpanetTheiRepbrtenay’ s thear i n
withhold this information if satisfied that disclosing thevhereabouts of the child or any 1
relevant persotowh om t he c¢ hi | dr-hearingpanél elategiouidde likaly Jpr e
to cause significant harm to the chijer any relevant person. .

|

6.50 In documents produced by the Reportenetaddress of the child or relevant persore

will be recorded on thénearings papers as the addr elstge o f- t he
address appears in information provided by others, the address of the child or relevant =

person willberedactedf he Reporter’'s exercise of their p
aboutthechi d or rel evant person’ s wRuelree alb6o udfesc iissi
Additional information about the child’ls ‘' wh
school or nursery, may also be withheld if it is likely to lead to the discladuhe child or %
relevant person’s address or if the disclosu
nursery would be likely to cause significant harm to the child or any relevant person
attending there.

6.51 ThsRule 16 power can be exercisedpnlby t he Chil dren’ s .Repor
must be careful during the hearing not sto sh
orrel evant person’s whereabouts which tHe Rep
chairing member may need to ensuthat all attendees at the hearing take extra care not %o

share information which mi g)mat:cidénnsddhasashalénqthe c
the name of the child’ s school or nursery, o0

n
Non-Disclosure request .

n

n

652 Any person can request dannhdecumentiolpdrrotan’';s he a
document or information contained in a documeirttdisclosure of that document or part of?
the document or any information contained instlikely to cause significant harm to the =
child to whom the hearing related~or example a social worker may recommend that the -
place where the local authority recommends a child should reside under a Compulsory-
Supervision Order should not be disclosedto¢hk i | d* s parents. A srel ev
wish their child to know sensitive infq'.rmati
another party not be told where they live. .
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6.53 Certain documents can never be the subject of a-d@tlosure requesiThese are E
w the statement of grounds .
w an order or warrant the child is subject to .

w a remit from the court after the child has been convicted of, or pleaded guilty tom @n
offence .
w a requirement from a Sheriff under the Antisocial Behaviour etc. (Scothkatd)004 |
|
n
6.54 A nondisclosure request: -
n

w can be made to or via the Reporter before the hearing or to Panel Members duﬂng

the hearing itself

w may be made in writing or verbally

w must specify the information the hearing is asked to withhold, wé&isons

w must specify the person who it is proposed to withhold the information from, wit
reasons.

6.55 Where a nordisclosure request is made before the hearing begins, it must be
decided at the start of the hearing before any discussion of any otlatens. In this
situation, the hearing will have received a copy of the-aistlosure request and a form
explaining that information has been withhelfio assess whether thelevanttest is met,
the hearing may have to exclude the person to whom the-d@tlosure request relates
whilst the Panel Members discuss the ndisclosure request and the perceived risks, ands

decide what to do. This must happen at the start of the hearing. Wherever possible, Panel
Members should find o wtludinglthem gne makingra desision i:e w be
about the request. After the decision is made the person should be invited back into the

hearing and told of the decision to withhold or disclose information. No discussion about

any matter other than the nowlisclosurerequest must take place whilst the excluded
person is outside the hearing room.

6.56 The test to be applied by Panel Members in deciding adisdosure request is
whetherdisclosure of that information to that person is likely to cause significant harm t
the child about whom the hearing relates.

EEEEEEQgEEEEEERER

6.57 The hearing may decide not to Wwitold the informationPanel Members must
ensure that this information is provided at such a time, and in such a manner, as it considers
appropriate, having regard to the best interests of the childnay be that the hearing
should adjourn for a periodbtprovide the individual with the information and sufficient
time to consider the information before participating in the hearing.

658 I'f the children’s hearing decides
person should usually receive thdormation before the hearing goes on to consider oth
matters,unless this would prejudice consideration by the hearing of any other matter
I FFSOUAY 3T (0 KSuch@a&theineed to coastlér RdniNScS| osur e ofs t he
place of residence. .
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6.59 Panel Members should be mindfilat the person may find the information

upsetting. There may be a lot of information to digest. A short adjournment may be enoEJgh
to allow them to get to grips with the information. If Panel Members think that the persom

may need more time to read, understaadd consider the information fully to enable theirs
effective participation or they require representation, Panel Members may need to consider

deferring the hearing to another day.

660 There is no statutory def i nicdliemotiona f
and mental harm should be considered when deciding to apply the test.

6.61 The threshold forhe legal test to be met must Hakely to causesignificant harm;a
risk ofsomeharm or a risk opossibleharm does not meet the legal threslubofor the test

6.62 A Foster Carer who cares for a child that lives with them asks that their address s
withheld from hearing papers because they would prefer that the parent of the child do€s

not know where they live. This would not meet thignificant harmtest to apply a non

sign

disclosure to the address of the Foster Carer as there is no evidence of immediate risk:o the

child.

6.63 However A Foster Carer who cares for a child that lives with them asks that theirs

address is withheld from hearing papers because the parent of that child has a history @f
unpredictable behaviour that is influenced by illicit substance misuse. Recently, the pargnt

turned up at the child’"s placement is Under

This would meet thaignificant harmtest to apply a nordisclosure to the Foster Carer
address as the parent has evidenced a pattern of unpredictable behavioahwbuld
cause significant mental and emotional harm to the child.

Non-disclosuremeasureof the address of prospective adopters or carers

6.64 There is no explicit test for making a ndisclosure measure although all other typ
of nondisclosure, , hee aclearsignificant harm test. When considering whether to

wi t hhol d t he teehealind $heuldhavesin rdirel a camege of considerations
These include the usual considerations of necessity and minimum intervention, also
whether granting orefusing a nordisclosure measure would riskgnificant harm to the
child. This shouldllbec onsi dered against the overar
welfarethroughout their childhoodeing paramount.

6.65 Itis possible to include a measure withholding the address of the fdrikthe

&s
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benefit of someone other than the child such as foster carers, prospective adopters or gther

children in the placementlowever, it would be hard to justify such a significant
interference with the right to family life of the child and parents without their besnghe
risk to the childwere the address to be disclosed.

6.66 Examples of when this measure may be appropriate include when someone ma
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attempt to make contact withie child when it would not be in their best interests or may,
approach or undermine the placement or prospective kbeign home for the child.

6.67 Whether a measure of noedisclosure of residence is required should be discussec
during the course of theduaring, after discussions on whether the proposed named n
placement is appropriate and required. In other words, a hearing should discuss Whethor a
measure of residence is required before discussing whether that named place of resideice
should be withheld. .
n
|
6.68 When the local authority proposes a change of residence be authorised by a |
children’s hearing, the social worker wWill p
the proposed carers and their family and household. The child and relevant pemests =
also receive this information. The profile of the carers will often include their address. When
recommending that the child move to live with prospective adopters, new foster carers or
kinship carers, the local authority may ask that the place otcthei | d’ s r e s i deence
carers is not disclosed. This means thata-dons c|l osure request to wilt
pl acement address from the information susual
need to be made before or at the startofthee ar i ng, and well be]lore
about whether a Compulsory Supervision Order should be made and what measures to]
include. The test to be applied is that sharing the information is likely to cause significartt
harm to the child.

6.69 Pand Members must determine a nedisclosure request at the start of the
children’”s hearing and must apply the
harm to the child. If Panel Members consider that the requiEsts notsatisfy that test,
they may refuse theon-disclosure request. However if the information relates to the
chil d’ s pl aicseouldrfot be dsslaset entilche hearing has decided whethef

to make a ComQuIsory Supervision Order and h'as an opgortunity to consider Whe@ o A
measure of noARA & Of 23 dz2NBE 2F (GKS OKAf RQa LX I OS =2F NB
interests.Pr emature disclosure of informatiom shotu
consideration of any measure ofnghi scl osur e of t he .ThédRulésd '"'S pl &
requires that the hearing ensures that information which is the subject of adisziosure «

request is provided at such time, @in such manner, as the hearing considers appropriatg.

~—+

¢
(7]
i
—

Withholding Information

6.70 Section 17®f the 2011 Act allowanyinformation about the childto be withheldif
disclosure ofthat information would be likely to cause significant harm to the child

6.71 This is most likely to occwhen spgeaking to a chilen their own andhe child may
provide information to Panel Members which may cause significant harm to theeithil
disclosed to others. For example, details about their home life which their parents do n
want them to share, disclosures of abuse orleegor that the child is pregnant.

Illllllglllllllllllllll

6.72 Where information is shared with Panel Members in the absence of a relevant
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person the hearing is required to provide an explanation to the relevant person of what
was said while they were absent, whether by agreemerit excluded. If information is
shared about the child or the child’'s ca

that disclosing the information to a specific person or persons would bly lik cause
significant harm to the childhey may decline to provide an explanation of what has taken
place at the hearing. They may also decide to withhold such information in their written
reasons.

Summary of nordisclosure

RULE 16 RULE 84 S.83(2)(c) S.178
(Reporter (Non-disclosure (Non- (Withholding
Application) measure) disclosure information)
request)
Request for nordisclosureo
applycan be made by anyong P P P P
Decision made by Reporter P
Decision made by Panel
Members P P P
Decision can be made befor¢ P
the hearing
Decision must be made at th P

start of the hearing

Decision may be made durin
the hearing

Decision mybe made at the P
end of the hearing

U U T T

Legal testsignificant harm to
the child P P

Legal test-a full range of P
considerations

Subject to t
principle P

Have regard t P P P
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6.73 If a heanhgbecomes awaré¢hat there is significant conflict or tension between two
relevant persons and/or that a relevant person is refusing to be in the hearing room at the
same time as another, the hearisgould consider andgree on an approach to dealing

with the situationat the start of the hearingA relevant person and/or their representative
may voluntarily agree not to attend part of the hearing. Where a hearing is made aware of
such a voluntary arrangement, it is for the hiegy to decide how to proceedVhere the
voluntary agreement has been reached as a result of bail conditions or another legal order
in place preventing contact between the people involvgithe hearing should not require
those individuals to attend the hearing at the same time in breach of the baihditions or
legal order.

6.74 Where a relevant person is subject to a bail condition, this does not affect their right

to attend the hearing and does not give rise to any additional power for the children's

hearing to exclude that persoli.the bail cadition would potentially be breached by their
attendance, it is the responsibility of that relevant person to obtain their own legal advice in
relation to seeking aendment of the bail conditorNe i t her t heport€mar| dr en’ s
the hearing can guarantee that there will be Roliceaction or prosecution. As with other

situations of tension or conflicthe person subject to the bail condition may voluntarily

agree notto attend part of the hearingequally other releant persons may do so.

6.75 Where a hearing decides to proceed in the absence of a relevant person who has
voluntarily agreed not to be present at the outset of the hearing or to leave the hearing,
there is no express duty on the chair to explain what aspened in the persons absence.
However, if the person subsequently comes into the hearing, giving such an explanation will
generally support fair process. It is not necessary for the chairing member to repeailthe
discussion which took place in tiperson's absence or to conduct the hearing 'in two parts'
but participants should be able to fully participate in the hearing

6.76 Decisions should only be made once and there isxpessequirement for the
chairing member to explain the findecisions and reasons to a relevant person who was
voluntarily not present when the decision was made, and the reasons gikerchiring
member can ask thehidren's Reporter, or another person presenb explain the decision
and reasons outside the heing room.

S 52Y8dama850 |

6.77 Thissectionprovides some key information th&anel Membes can consider when
making decisions for children who have experienced, or who are at risk of experiencing,
domestic abuser when managing hearings where tiees domestic abuse in the family
Furthermore, this section will provide guidance for Panel Members around how to engage
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safely with families where domestic abuse i s

6.78 Itis estimated that 100,000 children in Scotland experience domestic abuse. It is
important to understand the complexity of this experience and how adversities interact with
one another. Domestic abuse is a key signifier of wider adverdity instance problematic
substancause and mental health problems are often cause@xacerbated by domestic
abuseand domestic abuse scommon context for child abuse

Background
6.79 The2011lActintroduced a new section 67 ground:

(f) the child has, ors likely to have, a close connection with a person who has carried
out domestic abuse.

The introduction of this ground is acknowledgement that domestic abuse does not only

affect the adults involved. Under this ground a child can be referredtoarckild ® s hear i n.
and made subject to a Compulsory Supervision Order. Panel Memigy also encounter

issues of domestic abuse where other grounds have been referred to the hearing.

6.80 TheDomestic Abuse (Scotland) Act 20adened the legal and legislative
framework surrounding domestic abuse. The 2018exténdedthe legaldefinition of
domestic abuséeyondphysical abusép includepsychological and emotional treatment
and coercive and controllingehaviour for examplewhere abusers isolate their victim from
friends and relativescontrol theiraccess to money or other essential resources, or monitor
their whereabouts.

6.8l The new Domestic Abuse Axintainsan aggravation t@n offence where the
behaviour is carried out in the presence of a child. Aggramatre characteristics which
make an offencenore serious and which may attract a stremngpenalty by way of senteec
In domestic abuse cases, it is sufficiaggravatiorthat a child is preseérand withesses the
behaviour, he child does not need to be physically harmed themselves.

6.82 The availability of the aggravated offence recognises that abuse does notoéed t

directed at, or directly involve, the child to negatively impact upondhle i Wwetfareand

development Research shows thatitnessing or being in the same household as domestic
abuse can have a negative i mpacahalsaaflecta chi | d’
parent’ s own wparentingand mg way that has dnegative impact on the

child.

What is domestic abuse?
6.83 When defining the nature of domestic abuse, Scottish peatiekers have

consistently recognised the harm caused to children who are exposed to it:
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G52YSaidAo0 | odesedabuse) dan ik pefgettated by partners er ex
partners and can include phgal abuse (assault and physical attack involving a

range of behaviour), sexual abuse (acts which degrade and humiliate women and are
perpetrated against their will, including rape) and mental and emotional abuse (such
as threats, verbal abuse, racial alysvithholding money and other types of

controlling behaviour such as isolation from family and friends). In accepting this
definition, it must be recognised that children are witness to and subjected to much

of this abuse and there is a significant coragbn between domestic abuse and the

mental, physical and sexual abuse of childeen
The National Strategy to Address Domestic Abuse in Scotland (2000)

G52YSa0GA0 | 06dzaS RSaAONAROGSa lye o0SKF@GA2dzNI @
partner or exL.J- NIi MeSchieés and that undermines their personal autonomy. It

is an assault on their human rights. Although most victims are women, men can also

suffer domestic abuse, and it can occur in sa®e relationships as well as

heterosexual one<hildren and yong people living with domestic abuse are at

increased risk of significant harm, both as a result of witnessing the abuse and

being abused themselves
National Guidance for Child Protection in Scotland (2014)

6.84 Domestic abuse is most commonly perpétch by men against women, however
abuse of men by female or male partners does occur. It can take place in any relationship,
including LGBT partnerships.

w Incidents of domestic abuse recorded by fRelicein Scotland with a female victim
and amale pergetrator represented 8% of all incidets of domestic abuse in 2017
18where gender information was recordei6% of incidents recorded a male
victim and female perpetrator, whilst 3% of incidents involved LGBT partnerships.

w The Scott i s lktqudlp Sake nationa stratégwtlines action on all
forms of violence against women and girls. This strategy acknowledges the
systematic gender inequality that lies at the root of violence against woamal
girls.

6.85 In 201718 there were 59,514 incidents of domestic abuse reported byPtbkcein

Scotland, an increase of 1% from 2ail6 HoweverPolicereports and statistics of
“incidents” of domestic abuseamamhdittect pr i mar
pattern of emotional, psychological, financial, and sexual abuse which makeeugve

control. Therefore they do not provide an accurate picture of prevalence or range of harms
present in domestic abuse.

6.86 | n ter ms operienck of Hothesicrabuse: e x
w 100,000 children in Scotland will experience domestic abuse
w At least one child in every classroom in Scotland experiences domestic abuse.
w In 90% of domestic abuse incidents in family households, children were in the same
or the next room
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Coercive Control

6.87 The Domestic Abuse (Scotland) Act 2018 broadened the legal understanding of
domestic abuse to include coercive control.

G/ 2SNOAGS O2yGNRBE A& | GSNY (2 KSf L) dza dzy

GFAIKGED LG A& F LI GGENIE 2B @S KIKBSA DdeNDi 4 X

FNBESR2YZ (2 AGNALI gl & GKSANI anfegfiyS 2F aSft

GKAOK A& OA2fl GSR o6dzii fa2 G§KSAN KdzYly N&
CEDAR Network

6.88 Coercive control is not primarily a crime of violence; it is first and foremost a crime
of restriction ofliberty. Where coercive control is present within a relationship, violence
may beused alongside a range of other tactiésolation, degradation, md-games, and

the microregulation of everyday life (monitoring phone calls, dress, food consumption,
social activity etc)The perpetrator creates a world in which the victim is constantly
monitored and criticised; every move is checked against an ungedale, everchanging,
unknowableQ rule-book .

6.80 Coercive control is not domestic purely in the sense that it occurs at Heime

crosses social space: literally, in that technology allows for surveillance wherever a victim is,
and metaphorically ni that the victim cannternalisethe ‘rules  a n d thewr dehgvibr to

keep the equilibrium.

GOELISNASYOAYy3a O2SNOAGS O2yiGNRt A& tA1S 068
an unreal world created by the partner/abuser, entrapped in a world of confusion
O2YUNI RAOUAZ2Y YR FSI NW¢
Stark (2009)

The norabusing parent/carer

6.90 The impact of domestic abuse on a child should always be understood as a

consequence of the perpetrator choosing to abuse rather than of the radyusing

LI NBy G Q& k OF NB NXChild ProtécfiodaBidtlangie? LINE (i S O

691 The purpose of a children’s hearing is to

chil d. Where domest i c athnaysnetbe pessiljertceessethet i n a
c h i dafdty asd welfare within the familyin circumstances where the desion of the

hearing is to remove the child from the care of their parents, it is important that blame or

fault is not directed towards the neabusing parent.

6.2 Women are most often seen as primarily re
perpet rat or’ s r esponsi Waonlen canyfeelfvery featfiuathanthea nd abus
children will beremoved from their careProfessionals mayverlookor dismissthe

efforts that women have made to protect their child from abusadfail to take
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sufficient accountof the challenges and the increased risk of violence faced by
women when leavingn abusivepartner.

6.93 Professionals or Panel Members nquestionwhyanorabusi ng parent

simply leave an abusive situation. However, #fiect of the abuse may make this difficult
or impossiblethe nonabusing parenshouldnot be blamed for this. For example:

Coercive Control, Physical Abuse and Threathe nonabusing parent may be
fearful of what the abuser will do to them and tletildren if they left or attempted
to leave

Psychological and Emotional Abusg¢he nona b usi ng pcnfigence and
freedom to make choices may be significantly undermined

Financial Abuse-the nonrabusing parent may not have access tusehold
finances and benefits may not be in their name as a tactic designed to create
financial dependence on an abuser

Isolation—the nonabusing parent may have been intentionally isolated from their
friends, family and support systems leaving them with no one to turn to.

6.9 Leaving an abuser takes a great deal of courage-aboising parents often attempt
to leave severalitnes beforefinally leaving Furthermore, separation does not necessarily
guarantee safetyleaving an abuser can be very dangerous. Statisticallyaboising

s el

parents and children are at the greatest risk of homicide at the point of separation or shortly

after leaving a violent partner. Therefore, it is important that support and protection for the

non-abusing parent and child does n@tduce orstop when partners separate and that non
abusing parents are not coerced into separation or penalised for noigdso.

6.%5 When separation does happen, children’

impact on them should always be fully considered with an acknowledgment that post
separation abuse is camonly experienced by neabusingparents. Abuse of the e
abusing parent should not be seen as a
the two are intrinsically linked.

6.96 An dfective child protection response, and often an important factor in promoting
resilience in children, is to stretigen the allianceand bondbetween the child and the nen
abusing parentSupport for the familyinte Chi I d’ s Pl anblamimg ul d
partnership approach between the lead professional and the-abusing parent as the
safety, protection and r&@lience of the child igsuallylinked to that of the norabusing
parent.

6.97 Pregnancy can also increase the risk of domestic abuse (and homitiday bea
trigger for abuse startingexisting abuse may get worse during pregnancy or after birth.
Satisticsindicatethat women are at twice the risk for physical assault during pregnancy
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statistics for coercive behavioare unavailable

6.98 Domestic abuse, both physical and coercive/smolent abuse, can have wide
reaching adverse impacts on womand unborn children during pregnancy. Where
domestic abuse is present, there is increased risk of delayedated carebecause
domesticabuseis preventing a woman from leaving the home,sbre may bdearful of
practitioners discovering evidence of injuries during doctor and midwife appointments.

How does domestic abuse affect children?

6.99 The range of harm to children from domestic abuse is very broad. In general terms
children who experience domestabuse face three risks;

1. the risk of witnessingraumatic events
2. the risk of being abused themselves
3. the risk of neglect or emotional harm

6.100 Domestic abuse is considered an adverse childhood experience (ACE). Domestic
abuse, includingoercive control, can have IHeng emotional, physical, mental and
financial consequences for children who do not receive appropriate support.

6.100L A common facet of domestic abuse is for the perpetrator to attack the parenting role
of the non-abusing parent. This can take the shape of undermining parenting decisions and
choices, involving children in the abuse (directly or indirectly), favouring one child over
another or encouraging gender based violence between siblings.

6.1 Children an experience domestic abuse by witnessing physical abuse and/or
subsequent events, hearing abuse from another room or being aware of and affected by
dynamics between the abuser and the nrahusing parent. The harm is not just in

witnessing incidents buhiliving in an abusive, unpredictable and frightening environment
around the clock. Whether or not they are the primary target of the abuse, children will
experience the fear, confusion and control where domestic abuse is present. Although many
children ae resilient in the face of this adversity, research consistently shows that children
living with domestic abuse have higher rates of depression, trauma symptoms, and
behavioural/cognitivaifficultiesthan other children.

6.1 Evidence suggests thaxgeriencing domestic abuse may be as harmful to children
as suffering physical abuse, and that there is-®oturrence of domestic abuse and other
forms of child abuse in 40% of cases.

6.104 Itis vital that the impacts of domestic abuse on childrenwarderstood beyond the

effects of current or recent experience. It is a commonly known statistic that children
exposed to domestic abuse are at a greater risk of being involved in an abusive relationship
as an adult. They are also at a higher risk of midmtalth problems as adults, particularly
depression and anxiety, as well as physical health conditions, including diabetes, obesity and
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heart disease.
AtaOK A f Reéafing Q a

6.1 It is the responsibility of the chair to manage the hearing effectjwelth the
support of their fellow Panel Members and th
instances where domestic abuse is known to be present, this is particularly important.

6.106 It is common for perpetrators of abuse to deny, rationaliselioninish responsibility
for their actions, which may manifest within the hearing. It is important that Panel Members
do not minimise abusive behaviour, whilst ensuring the focus is kept on the best interests of
the child. Perpetrators of domesticabusea of t en be seen as ‘char mi
others. Often this is a cornerstone of the abuse, ensuring that theabursing partner is
isolated from others, and creating an outward facing persona that appears incompatible
with soci et of domesticabbuseeTpis mag manifest within the hearingThat
can be challenging for Panel Members.
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEESR
6.107 I f Panel Members are concerned abou pe
but it does not meet the criteria for exclusion, you can explerether the perpetratoris =
willing to leave for part of the hearing. This is a voluntary option that requires the -
agreement of the relevant persons. The sectiorbaiil conditionsabove gives more details -
about how Panel Members can approach tliis. .
.
n
|
n

6.108 If the perpetrator is a RelevanePson, they have the right to attend the hearing.
This may present risks for the nabusing parent ordr the child, and be complex for Panel,
Members to manage within a hearinghere are a number of statutory options to manage
this.

M Legislation and Legal Tests

A PreHearing Panel may determine that a person, or persons, should only attend a heafing

by phone or video link ifthepessn * s physi cal presence is .likel
obtaining the views of a child or a Relevant Person, or cause significant distress to the child.

This test can be applied to a Relevant Person or their representative, a Participation
Individualor their representative or a representative of a news agency.

In addition,during the hearing itsethe hearing may exclude any relevant person and/or
their representative from a children's hearing if satisfied that:

w exclusion is necessary émable the hearing to ascertainghviews of the child
AND/OR
w their presence is causing or is likely to cause the child significant distress.

.Imcharlmwumﬂ(plude:lllllIIIIIIIIIIIIIIIIIIIIIIII
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https://www.legislation.gov.uk/ssi/2013/194/part/5

w Any person whose conduct is violent or abusive, or so disruptive that, unless
excluded, the Chair would need to end or adjourn the hearing or;

w A Relevant Person, their representative or a representative of a newspagetheir
physical presence is preventing or likely to prevent the panel from obtaining the
views of a Relevant Person, or causing or likely to cause significant distress to a
Relevant Person.

6.109 If a hearing excludes a relevant person to ascertain the views of the child, the child
should be made aware at the outset that the chairing member must explain to the relevant
person(s) the substance of what has occurred during their absence on thein rtettine
hearing room, subject to a hearing decision to withhold information from that person.

6.110 The perpetrator may be subject to bail conditions or other legal order preventing
them from having contact with the child or anothedegant person athe hearing.The

existence of the bail conditions or legal order does not change the right and duty of the child
and each relevant person to attend the hearing.

6.111 Where there are bail conditions or a legal order in place or a relevant person is
refusing to be in the hearing room at the same time as another, it may be possible for the
relevant persons, and the child if of sufficient age and understanding, to agree on an
approach to dealing with the situation. A relevant person may voluntarily agpeé&

attend part of the hearing, or simply decline to be present with the other relevant person
who is unwilling to absent themselves for any part of the hearing. Where a hearing is made
aware of such a voluntary arrangement, it is for the hearing wakewhether to proceed in

the absence of the person who has agreed not to attend.

6.112 Where a hearing decides to proceed in the absence of a relevant person who has
voluntarily agreed not to be present at the outset of the hearing or to leave tlaihg,

there is no express duty on the chairing member to explain what has happened in the
persoris absence. However, if the person subsequently comes into the hearing, giving such
an explanation will generally support fair process

6.113 Where the heang is aware that domestic abuse is present, consideration should be
given as to how the seating arrangement could increase or decrease risk to tkebneimg
parent and their ability to participate effectively. Giving the ralvusing parent and child

the lead in choosing the seating arrangements should be considered by Panel Merhbers
appropriate. Consideration of seating arrangements should form part of grerigearing
planningto facilitate effective hearing management.

6.114 Where the criteria for excluding a relevant person are not met it may be appropriate
to arrange the seating within the hearing room in a way which creates as much distance as
possible between an abad parent and the abuse¥Where possible, ttendees at the

hearing should take the lead ateciding where they sitiowever, the hearing should be

alert to, in particular, he views of thechildand norabusing parentalong with any
representativesand whether they arecomfortable with the seating arrangements.
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6.115 TheCh i | dRegorter rmay decide to withhold the whereabouts of the clold

relevant persorfrom the papers sent to the abuser in advance of the hearing. However

there may be a need for the hearing to consider whether the whereabouts of thearhild

other informationshould be disclosed to the perpetrator of the domestic abuse. In this

situation a -dinsocnl osure request’ wil/l be made to t
that an existing nosdisclosure measure continue.

6.116 The testthe Reporter must apply whenithholding informationin hearing papers
from an abusers that, if known,the information would be likely to cause significant harm to
the child This is a high test and should not be applied lightlg also important to consider
significant harm in the broadest of terms, not only physical harm, but also mental or
psychologtal harm.The harm must be linked to the child, so the likelihood of significant
harm to a relevant person, such as the abused parent, is not included within th&\then
making this decision, consideration can and should be given to how harm to a parent
carer might cause significant harm to a childhere there is a risk to the abused parent of
his or her whereabouts being disclosed, tei | d Regorter can consider this when
communicating information aboutie hearing to the perpetrator and canitiwhold the

rel evant per s Maréisformatioa abeutndnalisckossirecan be found in
Chapter 7.

ye>

ﬁ Example

Mr Adebayo has a history of domestic abuse towards Mrs Adebayo. The previous hearing

made a measure of no contact between Mr Adebayo and his four year old son, Ifem. Mr

Adebayo has not been consistently involvech | f e m’ s | i manthssoidaand e he wa
previous contact has caused Ifem to be distressedsaadchlwork have reported Ifem has

begun bedwetting in the days following any contact.

Mr Adebayo continues to make threats of violence towards Mrs Adebayo, and Ifem and his
mother have had tanove home twice in the past 18 months due to Mr Adebayo finding out
where they reside and attacking Mrs Adebayo outside her home.

Thesocialwor ker and Mrs Adebayo have requested th
not disclosed within the hearingpapes t o Mr Adebayo, or to | fem’
Adebayo’'s father, who is a rel exialwartk per son f
consider that if either party were to know their address that there would be a risk of
significant harm to Ifem due to thienpact violence towards his mother and moving into
temporary accommodation has previously had o

Engaging safely with families affected by domestic abuse
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6.117 Panel Members should be aware that for families affected by ekimn abuse,

c hi | dearngs can present risks for both the child and the-abaosing parent. Hearings
are sensitive meetings, and often those involved in these circumstances will feel unable or
unwilling to respond fully to questions or participatempletely in the discussion.

6.118 Panel Members can consider options which entail speaking to individuals separately,
such as requesting to spetkthe child alone or separatingspects of the hearing. Anything
that involves members of the hearing whoueaa right to be present stepping out of the

room is voluntary, and therefore if parents, relevant people or legal representatives do not
agree to voluntarily leave the room at this stage, Panel Members are unable to remove
individuals who do not meet thkegal test forexclusion

6.119 Where individuals who have a right to be present leave the part of the hearing
voluntarily, the chair should explain to them the substance of what hapdragd in their
absence. Where domestic abuse is present, it is important that it is considered how
discussion with the no@abusing parent or child can be summarised to the abusive parent
without putting them at risk of harm.

6.120 Relationships and behanirs presented within a hearing where domestic abuse is

present are complex, and it is important for Panel Members not to take all behaviour at face

value. The dynamics of abuse can impact on how theatmrsing parent and child behave

and disclose at a laing and it is important for Panel Members to be mindful of this when
speaking to children about their circumstanc
understand?’ and ‘Do you know why we’'re here
own pespective of their circumstances.

6.121 For families where domestic abuse is present, consideration should be given to Panel
Member continuity for future hearings. See the sectioncomtinuity.

Domestic abuse and contact decisions

6.12 Careful consideration should be given to approaching decisiaking around
contactwhen domesticabuse s part of the child’s |ife exp:¢

6.123 The separation of a neabusing parent and their abuser does not equate with safety
either for the nonrabusing parent or the child and violence and/or control may continue or
escalate after separation. Bobme circumstances arrangements for child contact might be
used as a means of enacting this continuing control. Contact decisions must consider the
behaviour of the abuser as a parenting choice.

6.124 Special consideration may need to be given to practical aspects; for example, issues
such as where the contact takes place, who is present, how the child is transported and
whether the abuser and the neabusing parent need to be in contact with each otter
facilitate the child’”s contact may all need
where domestic abuse is not a fact®anel Membes should consider the actions of the
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abuse, the direct and indirect harrto the child by the abuser, whethéerh e Chi | d’ s P
addressing the abuser’s behaviour and the co

6.1 The key points to consider in all contact decismaking are:

w When making decisions about contact directions the need to safeguard and
promote the welfare of the child throughout childhood is the paramount
consideration.
w The starting point in any decisiemaking is that contact should take place between
a child and their parent/s on a regular basis, and that this will be promoted by the
Local Authority where the child is looked after. The exception to this is where
contactwoul d be contrary to safeguarding and
w Ahearing is not obliged to make a contact direction. In the same way as any other
measure included in an ordes contact direction must be necessary g&hd
decision must beroportionate to the facts

6.126 When making decisions around contact where domestic abuse is a concern the
hearing may also consider:

w any risk that the person/s may pose to the chittlis can be physical or emotional

w any evidence about the impact on theilchbefare, during and after contact

w any evidence in relation to what happens during contact, in terms of verbal or non
verbal messages which are given to the child

6.127 Clear verbal and written reasons must be provided for any decision made about
contact.I n particul ar decisions which involve a
example thatthere should be n@ontactbetween a child and paremr that contact should

be supervised, should Hally justified with reference to clear edéence.

Domestic abuse in different cultural contexts

6.128 Domestic abuse can affect families from all ethnic backgroufusform that
domesticabuse takes may vary; in some communities, for example, domestic almsbe
perpetrated by extended farlyi members, or it may include forced marriage or female
genital mutilation (FGM).

6.129 In many cultures, patriarchy is central to community, society and familial structures
which create conditions that can lead to gender based violence. Violence towards, or
control of, a woman by their husband or male relatocan be normaliseth some cultures,
often accepted bysocietal expectations.

6.130 Black, Asian or minority ethnic (BME) commntieis are more likely to face additional
barriers to receiving the help and support that they need. Challenges such as language,
limited social networks and shame are significant barriers foramunsing parents from
BME communities in seeking help.
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6.131 A significant issue faced by BME victims of domestic abuse, particularly women, is
immigration status. For a number of women in these circumstances, their immigration
status and right to remain’ are relthant
their husband. There are also additional complexities for families in these circumstances
who are unable to take passports and documentation with them if they leave an abusive
household, which leaves them vulnerable.

Further reading

w Adverse Childhood Experiences and tackling Violence Against Women and Girls: the
need for an Equally Safeformed approach to ACEA joint briefing by Aberloyr
Canongate Youth, Children 1st, Children in Scotland, Empower Project, Engender,
NSPCC, Rape Crisis Scotland, Scottish

w Better Outcomes for Children and Young People Experiencing Domestic Abuse
Directions for Good Practic&cottish Government (2008). Literature Review.

o

Wo r

n

w CedarNetworlCEDAR stands for ‘“children experie

Theirmodel is based on core principlésat recognise that domestic abuse is
damaging to children as well as to the mother/child relationship, and on the belief
that mothers are best placed to support their children in their recovery

w Domestic Abuse and Child Contact Scot ti sh Women’
further at challenges and risks around child contact in families affected by domestic
abuse.

w Domestic Abuse and Child Protectidrhis research by IRISS (2017) looks at women
affected bydomestic abuse and their experience of social work intervention.

w Equally Safe: Scotland’ s svomemaThissirategy,0 er ac
n

published by the Scottish Gov®waknment i
collaboratively with key partners in the public, private and third sectors to prevent
and eradicate all forms of violer against women and girls.

w Nineteen Child Homicide¢o men’ s Ai d (2016) . storiégsiofs publ i

the cases of nineteen children, all intentionally killed by a parent who was also a
known perpetrator of domestic abuse.

w Scottish Whereadorganisationdn Stand working towards the
prevention of domestic abuse.

w Shakt i Wadebgs BMEsworAen,cthildren, and young people experiencing, or
who have expeenced, domestic abuse from a partner-gartner, and/ or other
members of the household.

w Strengthening mothechild relationships as part of domestic violence recoyery
Centre for Research on Families and Relationships (2014). This study looks at how
mother-child relationships are damaged by domestic abuse.

w The treatment of the views of children in private law child contact disputes where
there is a history of domesticabusec ot | and’ s CGhidrehnad i oner
Young People (2013).
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https://womensaid.scot/wp-content/uploads/2019/04/ACEs-Gender-and-Equality-Briefing.pdf
https://womensaid.scot/wp-content/uploads/2019/04/ACEs-Gender-and-Equality-Briefing.pdf
https://www.webarchive.org.uk/wayback/archive/20171001144904/http:/www.gov.scot/Publications/2008/08/04112614/0
https://www.webarchive.org.uk/wayback/archive/20171001144904/http:/www.gov.scot/Publications/2008/08/04112614/0
https://www.cedarnetwork.org.uk/
https://womensaid.scot/wp-content/uploads/2018/08/SWA-Briefing-Child-Contact.pdf
https://www.iriss.org.uk/resources/insights/domestic-abuse-and-child-protection-womens-experience-social-work-intervention
https://www.gov.scot/publications/equally-safe-scotlands-strategy-prevent-eradicate-violence-against-women-girls/
https://www.womensaid.org.uk/launch-of-nineteen-child-homicides-report-child-first-campaign/
https://womensaid.scot/
http://shaktiedinburgh.co.uk/domestic-abuse-information/
https://www.celcis.org/files/5315/4871/6740/Strengthening_mother-child_relationships_as_part_of_domestic_violence_recovery.pdf
https://www.cypcs.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf
https://www.cypcs.org.uk/ufiles/views-of-children-and-domestic-abuse.pdf
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6.13 This section provides information #anel Membes about the recording and

publication of information in rel alsimayn t o a
wish to record a hearing arfibw issues relating to recording and publication can be
approached before, during and after a childr
613 A children’s hearing takes place in priva
availability of dgital technology, opportunities to record and publish information about a
children’s hearing have increased.

6144 1t 1 s not ill egal t oPanetMembexicaregracthi | dr en’ s

permi ssion for the <c¢hil drokafdrandbperalegal pracess o b e
however covert recordings can bring mistrust into often already tense proceedings, and can
raise concern that protected information may be published, therefore guidance on both

open recordings and covert recordings is pded below.

WwSO2NRAY3IQ YR Wtdzot AOFGA2YQ

6.135 WwS O 2 aliBes whar@an attendee wishes to take notes at the hearing, either
handwritten or electronically, or wishes to audio or visually record the proceedings.

6.13 Unders182of the 2011 Act it is a criminal offence for anyoneitd.Jdzo £ A & K LINER G S ¢
A Yy T 2 Nvifithie publigation is intended to, or is likely to, identify a child or an address or
school of the child.

a t dzo fsyive @avide meaning and includes publication in newspapers,

television, radio or online.

Gt NPGSOGSR isyfinNMIrimazyiéon about a childrert
court proceedings, or a Children’s Report

Why mightaparentwgf i G2 NBO2NR | OKAf RNByQa KSINAy3AK

6.137 Areport by The Transparency Project, looking at whgepés may want to record a
meeting with asocialworker, categorises the possible reasons into the following categories
which can all apply to children’s hearings:

w For their own objective record; there is a power dynamic in terms of who writes the
minute for a meeting and who records what is said. Parents may want their own
record of exactly what was said without waitifay minutes of a Looked After Child
review or the Record of Proceedings from
challenge any inaccacies in reports with a recording of the meeting.

w Because children’s hearings can be stres:c
remember everything which was said and agreed. This will apply particularly when a
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parent has additional support needs a learning difficulty.

w Lack of trust of professionalBanel Membes or t he Chil dr en
general.

w Previous minutes or reports may have been inaccurate and the parent may have

been unable to prove this due to a lack of evidence.

To “ocoatétha pr edneBanbasnal or

As part of a social media campaign, especially if they feel they are not being treated

fairly in court or in the Children’s Hear

S He

€ €

There ardew examples of the last reasoNeverthelesst is often perceivel as the main
intention for recording a hearingVe have given guidance below on how this can be
addressed effectively and what support there is available.

Requesting permission

61831 f a parent request s Ramel Membesshodldcansidehi | dr en
the reason for the request and approach the subject in an open and fair manner. It would be
appropriate to question what they intend to do with the recording; for exampleether it

is for their own use or if it is intended to be used in court.

6.139 If permission to make a recording is given by llearing the person should be
reminded about the rules in relation to publication of that information.

6.140 Forfairness,md t o provide an accurate record, t
ideallybe recorded as short snippets of discussion can be taken out of context and may
di stort a person’s intent when taken in isol

6.141 You may feel uncomfortable with the thight of being recorded buRanel Membes
are operating in a fair and open process and should have nothing to hide.

Before thecK A f R MEifiQ a

6.142 When the Children’s Reporter is meeting a
ifthereisinfomat i on to suggest recording may take p
choose to reinforce that children’s hearings
hearing is not allowed without the express permission of the hearing and secret recording

may amaint to contempt of court.

6.143 Bef or e al |l hearings the Children’s Report
off their mobile phones and other devices, unless they are needed for an emergency, before
entering the hearing room.

During thechift R NJBeAridé
6.144 If necessary, as part of the introductions the chairing member can remind all
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attendees that:

w mobile phones should be turned off, unless needed for an emergency
w children’”s hearings take plakeptaceiwthinpr i vat ¢
the hearing room are confidential

6.145 At the discretion of the chairing member the following words, or similar, may also be
used at the start of the hearing:

G/ KAt RNByQa KSFENRARy3Ia INB LINARGIGS FyR | a
to be audio or visually recorded without permission.
Record y3 2F (KAa KSIFENRY3A gAGK2dzi LISNX¥AEZaAA2Y

This statement may be appropriate where there is evidence that hearings have been audio
or visually recorded in the past without permission or information has been received in
advarce that an attendee may do so.

6.146 There is a presumption that the taking of notes for personal or professional
purposes, will be permitted where this is done in an open way and does not impact on the
discussion or decisiemaking of the hearing. Notes can be taken by hand or electronically
Where notes are being taken, the chairing member should remind the-tadder of the
restrictions around publication of information discussed at the hearing.

6177 1 f during the hearing the Childrea’s Repo
another attendee, that a recording may be being made they will alerctiaring member
immediately.If such a situation arises the chairing member should stop the discussion,

enquire whether a recording is being made and consider how the hearing spmdded.

Panel Membes should ask the person if he or she is recording the hearing and what the

purpose of that recording is. Having ascertained that information, the hearing has two

options:

1. Proceed with the hearing The person making the recordingosifid be reminded of
the restrictions in relation to publication of the information.

2. Defer the hearing to another dayAs in any circumstance where the hearing is
considering whether to defer the decisi®tanel Membes should consider the
impact on the bild of a delay to making a substantive decision.

6.148 Neither thePanel Membed Yy 2 NJ G KS / KAf RNBSYy Qa wSLJ2 NI SNJ
recording, view or delete the recorded material or to seize any recording equipment
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6.1 PanelMembes may al so consider whether to ask
the matter of recording the hearing without permission to tReliceas an offence of
contempt of court.

I FGSNI 6KS / KAfRNBYyQa | S NAy3

6150 I f a Chi |l dr e n’ sareRafgadmeating may bagecbheem ausio ca w
visually recorded and/or protected information may have been published they must alert
their Locality Reporter Manager as soon as possible whemslire the CHS and SCRA
national teams arénformed.

6.151 Where information is published online SCRA and CHS will take all reasonableosteps t

have the information removeddowever, depending on the website, sometimes this may

take a long time to remove or will not be possible despite repeated requests; if remioval o

the information is not possible tPanel af fected
Members) will be informed of this.

6.1%2 Where contact details for the person who has published the information are
available the Locality Reporter Manager nvayte to the person to advise of the legislation
preventing publication and ask for the information to be removed.

6.153 Where a recording has been made without t
there is presumption that SCRA will report this neattio the Policeas a possible contempt

of court. Likewise, where protected information has been published there is a presumption

that SCRA will report this matter to tholice

Further Reading
w The Transparency ProjectPar ent s r e c o r -@gaigudancesnoteforal wor k
parents and professional s’
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Chapter 7

Minimising Barriers In
Hearings



Panel Membes are responsible for ensuring thatah i | dheamrng is fair for all
participants.This means thaPanel Membes needto be able to identify and mitigate some
of the barrigs that can face children arfdmilies from a range of backgrounds and
circumstances. This chapter seeks to empoviramel Membes to increasehe effective
participation of children and their families through increased understandfrgender,
sexuality, disability, race and autismgivesPanel Membes the tools to manage more
compex situationsand to communicate effectively simple morechild-friendly and family
friendly language

I & N2\ Yy Ay BSINIKINBG S NA

7.1  Everybody involved should be able to participate effectively in a children's hearing.

The European Convention omiidan RightsECHRArticle 6 means that everyone has the

right to a fair trial, which includes language assistance and interpretatiere that

assistance isnecessaome f ami |l i es who come into contac
System do not have English as a first language or require sign language interpretation. Many

of these families will need an interpreter tommunicate duing the hearinglt is necessary

to plan and prepare for these hearings properly and take additional factors into account to

ensure the hearing will run smoothly.

7.2  Aninterpretermay not berequested for a hearing where those involved are
confident in English as a second langudgnel Membes should be mindful that the
processes and language used within a hearing can be technical and complex. Much of this
can be mitigated by?anel Membes using moreaccessible languagnd taking time to

explain technical terms. However if it is clear that a participant is struggling to understand
and participate effectivelyPanel Membes should consider deferring the hearing to allow
for an interpreter to be arranged.

m Legislation and Legal Tests

There are several pieces of legislation and policy that underpin the local authority and
government’ s requirements to take account of

Children (Scotland) Act 1998.7(4)(ck22

EuropeanConvention onHumanRghts

UN Convention on the Rights of Persons with Disabiktrésle 9
UN Convention on the Rights of the ClAldicle 2

CRENENE
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https://www.echr.coe.int/Documents/Convention_ENG.pdf
http://www.legislation.gov.uk/ukpga/1995/36/section/17
http://www.legislation.gov.uk/ukpga/1995/36/section/22
http://www.un.org/disabilities/documents/convention/convoptprot-e.pdf
http://www.unicef.org.uk/wp-content/uploads/2010/05/UNCRC_united_nations_convention_on_the_rights_of_the_child.pdf

Considerations gor to the hearing

7.3 The Chil dr e n ’resporRibilpyio ensueethat Wheeretheee is
clear and reliable information thahat a hearing participant requires an interpreter, that
one has been arranged. Further information regarding@e i | dRregpro’'rd er s r ol e

responsibilities regarding treslation and interpretation can be fouritere.

7.4  PanelMembers should ascertain whether the hearing papers have been sent to the
person/s requiring interpretation in a language that they understand. If they have not, the
hearing should consider if sufficient information can be given during an adjournment. This
consideration is not limited to those who require interpretation at a hearhgdividuals

who can speak English may not be able to read written English.

7.5 A family member should not be asked to interpret during a hearing. Family members

are participats in the hearing, and although they may provide support in informal settings,

this would not be appropriate for the purposes of a hearing. Children often pick up

languages quicker than adults, especially when surrounded by English at school and on

television. In cases where the child is fluent in English but the parents are not, the child
Sshould never be asked to transl ate or ensure
proceedings.

7.6 A professional working with the family about the issues which hagadit them to

the hearing shald not be asked to interpreDuality of roles mapinder the family speaking

up. This could also diminish the professional’
77 The Chil dr en’ s PamelpMembeseshouldascedtdinairat the h e

interpreter and family speak the same language or dialect.

7.8  When arranging an interpreter, SCR#ould consider whether there are particular

sensitivities or needs. Characteristics such as the gender of the interpreter or community
connections/familiarity can significantly i m
participate.If, during a hearinghe family expresses that they know or have a community

connection with the interpreterPanel Membes should consider whether this icanflict of

interest and whether it would be appropriate to continue with the hearing or defer to

another day.

7.9 The gender of an interpreter could have a significant impact if the hearing is

discussing particularly sensitive topics, for example female genital mutilation, arranged or

forced marriage or domestic abusePlinel Membes consider that the gender of the
interpreter is iIimpacting on anyone’s ability
whether it is necessary to defer the hearing.

710 At the beginning of the MPapedMemivegshoulthask Chi | d
the interpreter how they will iterpret for the participant/s to allowPanel Membes to

280 1
MinimisingBarriers in Hearings


http://www.scra.gov.uk/wp-content/uploads/2016/05/Practice-Direction-28-Translation-and-Interpretation-for-Referrals-and-Childrens-Hearings.pdf

adjust the speed and rhythm of their deliveiihis will be either

w Simultaneous translation the interpreter listens in one language and speaks in
another at the same time or with short time lags,

w Consecutive translationfirst the interpreter listens to the entire original phrase or
passage, then interprets it into the other language

711 There may be circumstances where the Chil
the need for an interpretein advance or has not assessed the individual as requiring

assistancel n cases wh e reporterhas no€Crhade adangemeéents forR

interpretation at the hearingPanel Membergan defer the hearing angkquire the

Chi | depertertosarraRgeor an interpreter or for translation in terms &tule 61(1)(f)

of the 2013Rules

During the hearing

7.12 How Panel Members amathers communicate when a hearing requires the use of an
interpreter is key to the effective participation of everybody involved. In the first instance,
Panel Members should ake sure that the interpreter is positioned in the right place to be
effective. his usually means the interpreter should sit next to the irdiial requiring
interpretation. Where there are multiple participants requiring interpretation, this should
be arranged before commencing the hearing.

7.13 Panel Membes and professionals shalspeak to and make eymntact with the
participant directly. It is important to avoid addressing questions to the interpreter instead
of the participant to avoid inadvertently marginalising or excludingkégparticipants.

7.14 Where possible avoid aanyms, jargon or colloquialismsthis may be challenging to
interpret. Equally, eme words do not lvays have precise equivalens short sentence in
English may take several sentences to explain in another languaigeice versaThe
section oneveryday languagmay helpPanel Membes explain legally complex terms in a
way which can be easily translated.

7.15 The pace of delivery should be slowed down and speech broken up intesho
segments if this seems necessarpweversentences should beomplete to avoid
misunderstanding.

-

ﬁ Example

After completing the relevant preliminaries at the start of the hearitihg, chair summarises

the purposeof the hearingand the content othe reports Agata, 7, speaks English as her

first | anguage, and Agata’s father, Luca, un
present to enable him to participate in the hearing:
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“We’ re all here taoaday to talk about Agata

“Agat a’ s s c h o whavetlasvueetireg bdcause theysare worried that
she is missing a lot of schoof

“Agata’s school attendance is currently 5
three months ”

“Her teachersre also worried that sometimes Agata is sleeping in clasggiy and
easily upset ”

The chaihas broken up the information into shorter sentences with gaps to allow the
interpreter to share the informatin with Luca. The language they have used is also clear
and avoids jargons and acronyms.

7.16 When using siglanguage interpreters, it is important to avoid unintentionally

leading questions. In British Sign Language there are a number of words where there is no
exact equivalent to the English generic tera.g. weapon. Sign language is very descriptive
and ifa general term like weapon is used the interpreter has to make a choice of a type of
weapon befee signing the interpretationBe specific to avoid confusion.

7.17 Anyone speaking should try to be precise in their narrative. The discussion will take

longer than usual and for particularly long hearings, it may be necessary for the interpreter

or participant to take a short break. The Ch
interpreter in advance, nevertheless it is good practice to check with thatlinterpreter

and participant if they require a short break.

7.18 Avoid conversations that are not translated. Participants using an interpreter should
be aware of everything that is said and discussed at a hearing in the same manner a native
Englishspeaking child or familpnember.

Quick Tips

Use cleatanguage and avoid jargon acronyms.

Address questions to the participanhot the interpreter.

Make eye contact with the participartnot the interpreter.

Ensure everything discussedngerpreted and shared with the participant.
Any queries or concerns regarding the interpreter should be raised with the
Chi | Reperter. s

gegeeee
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7.19 The hearing room should be a space where participants feel supported and able to
contribute effectively and do not feel discriminated or marginalised. 3déasionoutlines
some of the considerations fétanel Membes before, during and after hearings.

7.20 The language we use is powerful. It is important to avoid using words, expressions or
assumptions that could unnecessarily exclude people. By using inclusive language, we aim
for communication that includes people regardless of gender, language, cuiligion,

race, ability, family structuresocio economic backgrounodharital status, sexuality or origin.

Disability

7.21 Collectivising people by a shared characteristic, such as disability, can often
mar gi nal i se i ndi vi dudaskcrtion, fohaggrowpofrpeoplé.dses ab |l ed’
‘people with disabilite's not ‘the di sabled’ as a coll ecti

7.22 When speaking about someone with a disability, it is important to strive to use
positive terms. For example, the phrase 'suffers from' sutgggiscomfort and pain, which

may not reflect how the person views their circumstances. Similarly, wheelchair users may
not view themselves as ‘confined to' a wheelchaiy thinking of it as a mobility aid

instead.

7.23 The general principle tapply with regard to improving language inclusivity around
disability is to focus on the person, not th
di sability’” or “child with visual i mpair ment
Always refetto people first.

724 Avoi d terms which equate the person with
It i s always preferabl kisbed practicgto dvad upirgr son  wi t
euphemisms, however commonly they may be already me (f or exampl e ‘ ch:
‘speabbhktdy) .

725 Terms t hat stem from the context of ment a

‘“crampd, or ‘psycho’ are discriminatilbry and
health. For exampleit is not appropriate or accurate to describe a conflicting approach to
an issue as ‘schizophrenic’ as this shows a

underplays mental ilinessokes or dismissive comments about mental health minimise the
expetiences of those affected by mental health issues. Similarly misunderstanding or misuse
of terminology can stigmatise those affected by mental health issues.

7.26 We can also be more mindful of the small steps that we cantiakeake someone
feel more included and able to fully participate. For exangteng the person who is blind
or visually impaired person know when someone new comes into the room or when
someone leaves the room or the conversation. Negrbal communication and body
language should also be verbalised.
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Culture, racenationality and ethnicity

7.27 Collectivising people by their culture, race or ethnicity can be discriminatory and
prejudicial. Avoid stereotyping or using phrases that refer to 'all' people of a specific race,
culture or religion sharing characteristic/s.

e
o

‘-‘ Example

Yao, 13, is attending his annual review with his father, Zaan, and his social worker. During
t he heari ng Yesaboushispregeesslatesechook h ar

“Yao is a very quiet boy who is doing well academically. Yao is in the top class for maths,
which we would expect as all of our Chinese students are excellent at rhaths.

Yao’ s teacher’ s c iotenoes totbesdisaimieatory breffemsiveyto Yiaam t
however at the same time it collectivises Yao along with all other students of Chinese

heritage. This minimises Yao’s achievement a
same culture and backgrourate alike.

728 Consider wusing terms that are inclusive,
than “Christian name’

729 Raci al or ethnic invisibility can occur W
This example ignores and homogges multiple diverse ethnicities. If limited information is

provided about the ethnicity of a child or relevant person, you should ask rather than

assume.

7.30 Without necessadly intending to, many terms set aside some groups from an implied
mainstreams uggesting a ‘them and us’. The wuse

imply a distinction thatisdisii ve whereas ‘et hhscammaopbei syragr
and descriptive usag®anel Membes can, and should, feel confident to asknilies how

they define and frame their own ethnicity.

731 Groups from some cultures or religions ma

their identity. These can be seen as derogatory when used by people outside of the group.
Socioeconomic statsior location
7.32 Discrimination can occur through language in relation to perceived or actual

economic status (usually poverty) and, linked to this, geolocation (usually rural or
suburban).
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7.33 ltis inappropriate to make assumptions or use presungtanguage based on
someone’s socioeconomic status or geographic
hearing and in preparatory discussions, as well as wider discussions during training, AST
meetings or othelCHSvents.

7.34 We should treat alpeople, regardless of their perceived or actual economic
circumstances or where they live, with respect, fairness and dignity.

Sexual orientation and gender identity

7.35 Lesbian, gay, bisexual, transgender and intersex people can often experience direct
and/or indirect discriminationharassment or victimisatiotmrough the language of others.

7.36 One way to avoid reinforcing invisibility is to use 'partner' instead of 'husband' or
"wife', and *boyfriend’ or Crigntatioh dr marimn d’ I f oy
status of the person you are referring tSome examples of neutral language swaps include:

Boyfriend or girlfriend = partner
Husband or wife = spouse
Mum or dad = parent

Son or daughter = child

He or she = they

His or her sheir

geegeee

7.37We should all take sps to avoid stereotyping LGBpeople. Placing limitations or
expectations on individuals because they belong to a certain group is damaging, hurtful and
discriminatory Also avoid stereotyping that could be considered itive' but still places

unfair expectation and limits on others, for example, ‘gay people are generally more
creative and operminded'.

7.38 For more information on sexual orientation and gender identity, read the section on
Gender Identity and Sexuality

Jargon and acronyms

739 The Children’s Hearings System and adjace
Education) can be quite acronym and jargon heavy, much of which would exatildren

and adults from fully understanding and participating in their hearfkgonymsshould be

avoided or explained they are used

7.40 With regard to languages, itlgest to try to avoid acronyms used to describe people
whose home language is not English, such as NESEENishSpeaking Background) and
EAL (English as an Additional Language). These privilege English as a reference point and
suggest that any languaghat is not English is limiting.
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7.41 Culturespecific terms, such as FGM (female genital mutilation) and BME (black and
ethnic minority) are commonly used. In the hearing room it is appropriate to ascertain

everyone’ s under stthesedheforegprocetbdingteusens such as
O®Aal oAt Al e
7.42 TheEquality Act (2010jequires reasonable adjustments to be made to remove

barriers faced as asult of disability. This strives to ensure those affected by disability
receive the same services, as far as possible, as someone without a disability.

m Legislation and Legal Tests

The Equality Act (2010) states that:

"A person has a disability if they have a physical or mentapasirment and the
impairment has a substantial and lonterm adverse effect on their ability to perform
normal dayto-day activities"
Il n this context ‘substanti.gittakesrmedch lorsgerthanr e t h a
it usually would to compl ete -taecrdm’i | me dams k1 4 |
months or more.

Some conditions or ilinesses are deemed as disabilities from the point of diagnosis such as
cancer, HIV infection and muyite sclerosis. Othelypesof conditions that may be a
disability include:

1 Physical impairmestsuch as mobility difficulties

91 Neurodiverse conditionscluding people with autisngyslexia and dyspraxia

1 Mental health conditions or illnesses which haveragterm effect such as
depression and anxiety, panic attacks, phobias, eating disorders

1 Sensory impairments such as those affecting sight or hearing

7.43 1in 5 people in Scotland are affected by disability, and around 8% of children and
young people (€15) have a diagnosed disability. Every person with a disability is affected
differently. This section contains some suggestions and guidance around adjitstamnel
considerations thaPanel Membes can make, however it is by no means exhaustive and the
needs of each person will be individual.

7.44 Many of the necessary adjustments fall under the remit of SCRA ar@ithe | dr en’ s
Reportet s r e s p psuch askeaseé aof dccess $o0 theahing centre and ensuring that
hearingpapers are sent in an accessible format. However there are important

considerations foPanel Membes to make bottbefore and during the hearindisability
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may affect children, parents, relevant persasrsprofessionals involved in aaring Panel
Members communication style, language and attitudes can positively ilnpasomeone
with a disabilitys ability to participate effectively.

Communicating aboutisability

7.45 Many people express that they feel unsure or uncertain how to communicate with
someone with a disability about their disability. The most effective approach is to be
sensitive, flexible and honest.

7.46 Itis important not to assume thatou know what the disability is or how it impacts

on the life of the individual. Many different conditions can present in similar ways, and

equally the same diagnosis can affect different people in diffeveayts. Reports prepared

for the hearing (in parttularsocialwork, education orhealth reports) should include
information about the child or Ilahsul t’ s di aghn
information is limited, Panel Membegshould ask the participant (if appropriate) and

relevant adultgprofessionals, carers) to share how this impacts upon the child/adult.

7.47 Some disabilities arénvisiblé —they are not immediately obvious when you are
speaking to the person, but they may still face challenges in communicating with you. Relate
to the individual person and respond to their individual needs.

7.48 Different cultures also view disability differently and may not share the common
view of disability as a physical or physiological issue. Be aware that people from other
cultures may be mbarrassed if you draw attention to the person with a disability.

7.49 Above all, be respectful, politeonsiderate, offer assistance, communicate
effectively and don’t hesitate to ask quest.i
wish to be teated yourself.

Sensory impairment

7.50 Around 1 in 6 people in Scotland are affected by hearing loss and more than 1 in 30
people live with sight loss, along with around 2,000 people in Scotland who have both
significant hearing and sight impairmerftieafblind). Communicating effectively with
someone with a sensory impairment can be challenging as the person may not be able to
pick up on norverbal cues or follow a conversation as easily.

7.51 Some things that you can do to minimise this include:

w Be clear about who is speaking and who you are speaking to and try to gain the
participants attention before starting to speak.

w Similarly if someone is leaving or entering tiearing room, make serthat the
participant is made aware of this.
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w Explore with the participant whether the environment is meeting their needs. For
example, for someone with a sight impairment, turning on the lighting or opening
blinds may increase light levels and allow thenengage more effectively.

w A participant affected by a sensory impairment may not be able to pick up on non
verbal communication, such as body language.

w For someone with hearing loss British Sign Langua@SL)nterpreter may be
required for the paticipant to be able to uderstand and contribute to thedaring.
If an interpreter is not present, it would be appropriate to explore with the
participant whether a BSL interpreter is required. For more information on
interpreters see the section onterpreters.

w All hearing rooms are fitted with an induction loop, as required by law. If a
participant uses a hearing aid, it is appropriate to check that they are aware of this
and connectd if they wish.

w If someone has a hearing impairmenirn your face towards the person and
ensure your face is welik so your lip movements can be easily seen.

w Don't shout or overexaggerate words or lip movementghis can make it harder
for someone to understand yospeak clearly and slightly slower, but keep the
natural rhythms of your speech.

R® dziAay

7.52 Autism is a developmental disability that affects how people understand the world,
communicate and interact with other®eople with autism see, hear and feel the Vdor
differently, and everyone with an autism spectrum condition is affeateadifferent way or

to a different extent

7.53 Around 1% of the population have some form of autism condition,rasdarchby

the Scottish Commission for Learning Disabilities found that around 70% of those on the
autistic spectum had also been diagnosed with an additional learnifigcdity. This affects
how someone is able to participate and understand a hearing, so it is important that
everyone involved takes steps to minimise these barriers.

7.54 One of the most significamtay s t hat autism can i mpact or
participate effectively in a hearing is communication. It is common for people on the autistic
spectrum to face challenges both communicating and expressing themselves and

understanding the communicatioof others. Individuals with autisrmay have difficulty

interpreting verbal and noiverbal language like gestures, tone of voice or facial

expressions. Mangnayalso have a very literal understanding of language and think that

people always mean exactly atithey say” We ' | | t al k about that in
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specific timeframe for someone with auti sm,

7.55 This section looks at hoRanel Membes can reduce some of the barriers for
participants (both adu$ and children) on the autistic spectrum who attend a hearing.

7.56 SCRA have created a short film in conjunction with Reach for Autism, aimed at
helping young people with autism attending hearings. You can read more about the film and
access ihere.

Before thehearing

7.57 Knowing what to expect can help to reduce anxiety for someone on the autistic
spectrum attending a hearingtnowing in advance who they are going to meetigir
hearing can be hefpl. Panel Membeprofiles are a positive tool for those who have an
autism condtion and have already helpetzhildren with autism attend hearings
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7.58 Many hearing rooms across Scotland have been redesigned to be more child friendly
and take the needs of people with autism into consideration. It is good practice to look
around the hearing room before the hearing for anything that may be intrusivedmeone

on the autistic spectrum e.g. red or other highly coloured items, bright lights, complex
pictures, items that make noise such as ticking clocks or humming lights.

7.59 Invite the child, young person or adult with autism into the hearing roofotee
other participants. This will allow them to familiarise themselves with the room a little,
choose where they sit and help them feel calmer in a quieter hearing room before other
people come in.

7.60 PanelMembes and/ or tRemorteCdnould check whetlser the participant
could find some routine behaviours upsetting within the hearing. For example, does the
person have a preference about where a person should look when speaking to them.

289 1
MinimisingBarriers in Hearings


https://www.scra.gov.uk/2019/08/new-film-for-young-people-with-autism/

During thehearing

7.61 Reports prepagd for the hearing (in particulaocialwork, education orhealth)

should include information about the child o
this information is limited the panel should ask the participant (if appropriate) and relevant

adults (professionals, carers) to share with trearinghow this impacts upon the

child/adult.

7.62 Provide the child, young person or adult with regular reassurance as appropriate
throughout the hearing.

7.63 Ensure that the participant is given dafént time to process information and
understand questions from any participant and respoRednel Membes can support this by
discouraging others from interrupting or speaking ahead.

7.64 Visual aids may help a participant with communication difficaltEemoiji cards or
pictures may aid a child or young person to express emotions if they struggle to do so. It is
important that Panel Membes do not assume that the child or young person understands
what the emotions are and what they mean, so it is bes#xplore this with the child and
those who know them best.

7.65 Where possible, explore other methods by which the participant with
communication difficulties can share their viewsfacilities are available rpvide
opportunities to show how they feddy using pictures, by enabling them to draw on white
boards and flashcards.

7.66 Support aids such as sensory or fidget toys often help those on the autistic spectrum
to focus on tasks and lessen anxid®anel Membes should check how the person might

want to use aids during the hearing. SCRA savesorytoolkits available in hearing centres
which contain sensory and fidget toys for use during hearings.

7.67 When communicating their decisiorBanel Membes should make sure that the
child, youngperson or adult understands the decision of the hearing. Give them time to
process what they have been told or ask questions when appropriate.

SIDSYRJI A RSySiRdeet ¥ YR a
7.68 Gender identity is a way that someone describes how they feel about their gender.

Gender is different from sex, which is relat
People are assigned a gender identity at birth based on their sex.
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7.69 Sexualityim person’s sexual orientation or pre
gender identity, however sexuality and gender identity are completely different things.

7.70 LGBT+ is an acronym thetinds for Lesbian, Gay, Bisexual and Trans. It is seen as an
inclusive way to represent all of the different identities, with the plus often used as an
umbrella term for other identities not represented by a letter of the acronym.

5‘5 Legislation and Legal Tests

Gender reassignment is a protected characteristic under the Equality Act 20d8eiGe
reassignment means that those whose gender identity is different from the gender assigned
to them at birth—this can be at any stage of the transition process, and does not necessarily
involve physical or medical transition.

1 The Equality Act 2010s® outlines that individuals should not be discriminated
against on the basis of sex or perceived sex.

1 Atrticle 2 ofthe United Nations Convention on the Rights of the Child (UNCRC) states
that ‘children'"s rights s hoiscrimihatibneofanye s p e ct
kind’

Gender ldentity

A recurrent message from trans and ndmnary young people is that depression and
anxiety are not caused btheir issues with their gender identity, but by the attitudes,
responses and actions of others.

7.71 Children and adults that are involved in hems may identify differently from the

gender they were assigned at birth, or from their physical appearance. Our understanding of
gender has progressed from a male/female binary, to recognising gender identity as a
continuum or a spectrum.

7.72 The percatage of the population that identify as trans or nrbimary is not

accurately known. However a consistent statistic is that a higher proportion of young people
identify as other than the male/female binary than adults over the age ofT@®. in five
transggenderyoung people say that they first thought they were trans aged 11 or under.

7.73 Mental health issues are significantly more prevalent for transgender young people.
Accoding to research by LGBT Youifi% of transgender young people considered
themselves to have mental health issugdfieTrans Mental Health Studgund that nearly

85% of trans people have said that they have tHdugpout ending their life, and 40%
reported that they had attempted suicide on at least one occasion.
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7.74 Itis important that hearings are a safe space for all children, including those who
identify or express their gender in a way thadifferent from their biological birth sex.

Language

7.75 Names, pronouns and gender markers are important. We are all constantly learning
and adjusting to new language and identity terms and pronouns can be tricky as every label
can mean something diffent to each person who identifies with it.

7.76 This list is at absolute, however it is a foundation of terminology and vocabulary
that is commonly used by those who identify as trans and should pr&tagel Membes
with the confidence to use appropt@terms to discuss issues of gender sensitively and
openly.

w Trans an umbrella term that encompasses a range of identities that transgress
socially defined gender norms. This is often seen as a preferred term as it
encompasses a range of identities.

w Queer or genderqueersomeonewho does not subscribe to conventional gender
distinctions but identifies with neithegll, or a combination of genders

w Transgendersomeone who identifies as being a different gender to that they were
born with. This includesansitioning between male and female, as well as those
who identify as having transitioned to ndmnary or agender.

w Cisgendersomeone who identifies as being the same gender that they were
assigned at birth, whose gender aligns with their sex.

w Non-binary: a term used by people describing themselves as not conforming to any
specific gender

w Gender ¢ysphoria:this is where a person experiences discomfort or distress
because there is a mismatch between their biological sex and gender identity.

w Gender nonconforming or gender variantsomeone who identifies or expresses
their gender differently from their gende
necessarily mean a change of gender and can refer to gender expression.

w Androgynousthis refers to sormone who has a mix of male and female
characteristics-a middle line between feminine and masculine.

w Advocate or allysomeone who is outwith the group or identification, who takes
action to support and respect members of a community.

w Agendersomeonewlo i s ‘gender neutral’ and ident

7.77 Pronouns are words or groups of words that take the place of the noun in a
sentence. In English only personal pronouns (such as she), reflexive pronouns (such as
himself) and possessive eminers (such as his) have gender. For trans individuals,
pronouns are an important part of their identity that should be respected.

7.78 When someone identifies as trans, you should call them by the pronouns that they
prefer. Thisisnotalwayscleand you can’t tell ousfoomgustne’ s pr
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looking at themln ahearing this information may be included within reports, however this
might not always be the case. If it is not clear how a child or relevant person identifies or
their preferred gender pronouns, the best time to ask is when you meet them for the first
time.

7.79 Itisnot offensivao ask someone what their preferred pronouns are, it is important
and inclusive. You could do this by sharing your own name and preferred prodoting
introductions. Equally, askirtgvhat pronouns do you use/preféris a simple, direct and
open way of allowing someone to share how they identify and feel safe and welcome.

7.80 Language is constantly evolving, and it is always best to mirroatiggiage that a

young person is wusing, including pronouns. N
okay to get it wrong, to use the wrong prono
acknowledge this- correct, apologise and continue.

Sexuality
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7.81 According to statistics from LGBT Youth, 71% of LGBTQI+ young people reported
they hadexperienced bullying at school based on their sexual identity. Nearly 10% of young
people left education as a result of homophobia.

7.82 As part of growing up, all young people will spend time exploring their identity and
developing a sense of who theyearThis will include thinkingoaut who they are attracted
to, their sexual orientation, and how they feel about their gender (see above).

7.83 Being lesbian, gay or bisexushot a problem or a risk, but young people can find it

difficult when other peple around them-teachers, doctors, parents/carers and family,

friends, youth workers, faith leaders and other young peeptee spond negatively
provide them with the support they need.

7.84 One in four lesbian, gay and bisexual young peogjetisat they first thought they
were LGB aged eleven or under.

78 It i s important to recognise that a child
children that are navigating their sexual identity can be at a higher risk of mental health
issues, peer bullying and social isolation.

786 As with gender identity, not every aspect
needs to be discussed or known by the heariigis important to be okay with this
ambiguity.
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7.87 Most importantly,Panel Membes should feel comfortable and familiar with non
stigmatising and notheteronormative language in order that a hearing is a safe and
inclusive space, wdre those who identify as LGBTeel supported and do not feel
discriminated against. Seke section oninclusive languagi®r more information.

7.88 A hearing may be a space where a child or young person feels safe and able to
acknowledge their own sexuality or genddentity to other people for the first time. This

can be challenging and emotional, and it is important that Panel Members respond in a
sensitive and understanding manner. Some tips for responding to a young person coming
out about their sexuality or gendedentity include:

w listen to them. This is undoubtedly difficult for the child or young person and it is
important to allow them time and space

w don't panic: they don't expect you to be an expert

w say“thank you: the fact that they have trusted you engh to speak to you is a
privilege

w ask what support they think would help: listen to what they say, and repeat back to
check you've understood correctly

w if the young person is sharing about their gender identity, check what pronouns
they would likeyou to use, as well as what first name they prefer

B t20SNIeé FyR GKS KSIFNRARyY3

7.89 Poverty in its most simplorm is wherethe lack of financial resourcémve an
i mpact on a person’s standard of I|iving, and
There are different types of child poverty that Panel Members will encounter, including:

absolute poverty, material deprivation and persistent povehtypractice, this meansot
being able to heat hons pay rent, or buy essentials for childrérhis can cause those
affected to wake upacing insecurity, uncertainty, arsiressfuldecisions about money.

7.90 The Independent Care Review made it expliwat poverty and the care systeare
inextricably linked.fe Revi ew argues, “impossible

0O I e\
without properly considering the perva [

vV e |
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Poverty exacerbates the impact of timesouisis for families.

There is evidence that provision of financial assistance for families reduces chilé

abuse and neglect. .

w Financial and housing support were amongst the most significant issues for chifdren
and families.

w Lack of financial resources imgia a families ability to meet all the needs of
children.

w Poverty is a contributing factor in worsening mental and physical health and

increasing the stresses of everyday life. This can make engaging with support

services challenging.

w This stress can lead harmful coping strategies (e.g. substance misuse)
| EEEEEEEEEEEEN HE EEEN
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the risk of abuse and neglect.

What Causes Poverty?

1 unemployment and lowpaid or insecure jobs:jobs which pay minimum wag
contribute to a lack of savings or pensions amongstkers.

1 low levels of skills or educationyoung people and adults who do not possess
adequate skills and qualifications find it more difficult to get a job which offers deeent
pay and job security. -

1 high costs:housing and essential services like credit, electricity, water, councn-tax
telephone and broadband caexacerbatepoverty. Families living in poverty alsg
experience a ‘poverty premium’ on gc:ods a

sesReeEEEEESE

7.91 Panel Members will be aware that the joaty of all children and young people whc;
come to the attention of the authorities for wiare or offending reasons have experiencecI
poverty anddisadvantageThe samas the casdor those children and young people who .
are then brought through th€hild e rHeasingSystem and are considered to be in need Qf
compulsory measures of care and protection -

|
7.92 Data compiled by SCRA shows that there is a clear relationship between deprivgtion
and supervision orders with over half of children with CompulSgervision Orders living =
in areas of deprivationdhildren referred to the Reporter (scra.gov.uk) =

793 A deprived’ area |l ooks at the ext ents of d
employment, education, health, access to services, crime and housing when determining
the level of deprivation.

7.94 The COVIR9 Pandemic highlighted furth@mpactsof poverty, in terms of children
and familiedi gaxpdri emoierg y*° t hrough | ac
digital equipment like tabletsPads or laptopsThis, at times, affected how children and
families participated ih i | dhearings. &iis is somethinganelMembers should be
mindful of postpandemicwith a blended hearing system.

of @

Tips for Panel Members in beipgverty aware:

EEEEEEEEEEEEGFEEEEESR

w Mindful of language:when dealing with children and families experiencing poverty
-l oaded | anigessag®r h'e Kiet “ sskmaccepralgjendnsust =
bechallenged if overheatrd Not wanting to cause et her i
w Environmentalperspective:Be aware of environmental factors like poverty shapirsg
childhood behaviouby linking povety with the environment and the wellbeing of =
the individual. Also, how the decisions made on a macro level by Governengnt (3
benefit cuts)canhave a domino effect on individuals and circumstances.
w weak relationshipsbreakdowns within family relationships caften result in
increased levels of child poverty
w abuse, trauma or chaotic livegsor somepeople, problems with drugs or alcohol
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can deepen poverty levels. This ties in with those who suffered neglect or abuse *
child and how the trauma of that can develop in adult life and be linked with
poverty. The trauma can manifest and present itself as forms of mental health in
adults which can then lead to unemployment and low earnings.

I Dfé&2va a9 a8 NF RSIzE

795 Chi | dr en’ sconpkxalegal milgisals ewhiddanel Membes undertake
significant training to be able to navigate and manage succesdfalhel Membes should
make every effort to ensurthat all participants and, in partitar, childrenand young
peopleunderstand every step of their hearing and fully understand what is happening and
why.

7.96 Communicating in everyday language should be an active focus at all hearings as
individuals can naturally default to communicating in waysch children, families and
other attendees may not understand such as:

w shorthand:* secti on 25’ , ‘“the standard measur e’
w jargonn* send for proof’, ‘“substantive deci si
w acronyms‘ | CSO’., ‘' MRC’

797 To aid everyone’ s under st andaneldencoés chi | dr
explain complex terms quickly and simply, the follow list should be consulted and adapted
to suit the age, stage and level of understanding of every child at their hearing.

Absconding
Running away from somewhere you have to stay.

Adjournment
A short break during the hearing.

/| KAt RQa LI Iy
The report which explains what support will be given to the child to meet their needs. It is
normally written by their social worker.

Chid Protection Order
A legal order made by a Sheriff in an emergency. It means the child will be kept in a place of
safety away from home.

/| KAt RNBY Qa wSLJ2 NI SNJ
The person who decides that a hearing is necessary and invites everyone to attend. They
d o n ’ke part irathe decisioimaking in a hearing.

296 1
MinimisingBarriers in Hearings



Compulsory Supervision Order (CSO)

A @mpulsory Qupervision Order is a legal document that means the local authority is
responsible for looking and after and helpithg child It can contairdecisionghat say where
the childmust live— and otherdecisionghat must be followed.

Contact
Seeing members of yo@mmily (or people who are important to you)

Deferral
Where the hearing decides to delay making a decision to another day.

Foster carer
Foster carers can look after children when their parents are not abléhe children stay
with the foster carer irtheir home

GIRFEC
‘Getting it Right for Every Chil d’ i's the wa
can support them such as teachers or nurses.

Implementation authority
The local councwho have to make sure the decisions maulethe hearig happen.

Interim Compulsory Supervision Order (ICSO)

A short-term decisionwhenthe hearing haslecided to delay making a lorigrm decision to
anotherdayp ut s ome deci slitmightsdecde®whéraltine’ child liwes or how
often they see somane important to them.

Interim continuation of a Compulsory Supervision Order

A decision to continue @mpulsorySupervisionOrdert o t he next chi l dr en’
the hearing has been deferred to another dayd the current order might run out before

then.

Interim variation of a Compulsory Supervision Order
Ashortt er m deci si on t o c¢hangethethéagngltabbeénd’' s cur r e
deferred toanother day.

Legal aid
Payment covering some,orall of a per son

s | egal expenses.

Measures

The order says that something has to happen to support the child, the measures say what
those things arelFor example ticould be seeing family members more or less or saying
where the child should live.
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Movement Restriction Condition (MRC)
An electronic tagvhich limits where a child can go at certain timigsan be a measure on a
GCompulsorySupervisionOrder or Interim Compulsory Supervision Order

Non-disclosure request
When someone asks theearingto keepsome information from someone. There must be
very good reasons.

Notification

The term for informing those with a duty and/or right to attend a hearing orlpearing

panel of the children’s hearing. Theéems will u
Reporter.

Permanence

When a child has a stable, safe place to |iwv

Permanence order
An ordermade by the Sheriff givimgghtsto the local authoritywhich allow them to decide
where a child livesintil they are 16

Pre-hearing panel
A meeting of thred®anel Membes todecidea mat ter i n adv heang. of t h.

Principal Reporter

The head Chi |Tdeir eesponsibilites greocartied out by lo€hli | dr en’ s
Reporters

Procurator Fiscal

Theperson who prosecutes crimes in Scotland

Proof

The Sheriff will read reports areear evidencdo decide if the examples in the statements

of fact are true or false.

Relevant period

The length of time an order will last.

Relevant person

Parents and other people who have a pareritgdler ol e i n a child’s |ife.

Safeguarder
Someone who isxdependent can read the reports and speak to the child and any important
people to make sure decisions are being made

Schedule 1 offence
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Aphysical, emotional or sexual offence against a child

{020 GAAK / KAf RNSrstion(SORALIZ NI SNI | RYA
The Children’s Reporter works for SCRA; they

hearing and arrange children’s hearing and s
Section 25

When a child lives away from home with family, friends, fostercarerso n a chi | dr en
home because of their parent’s agreement, no

hearing or court.

Secure authorisation
The decision of a hearing which allows a child to be placed in secure accommodation.

Secure accommodation
A form of residential care which limits the freedom of children who stay tlze offers
intensive support

SHANARRI

The Scottish Government’'s ‘ Get t eighareasdfa Ri gh't
c hi | dvhichcah indkaheir wellbeing better or worse They are Safe, Heathy,

Achieving, Nurtured, Active, Respected, Responsible and Inglotted referred to bythe

initials SHANAR.

Siblings
Brothers and sisters.

Statements of grounds
The legal reasons which tlieh i | d eperter’'wstes Rxplaining why a child has been
referred to a hearing

Substance misuse
Regularly using anything which affects the way you think and acadwerselyaffects your
health. This can be alcohol, illegal drugs, prescription drugs or solvents.

Substantive decision
If the hearinghave all the information they need, they can makéegision which can last
up to a year.

Warrant to secure attendance
An orderissued by a hearin enable thePoliceto search for, keegomewhere safand
bring the child to the next children’s hear:.
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=Acronym List

AC AreaConvener

ACLG Area Convener’'s Liaison Group
ADHD Attention Deficit Hyperactivity Disorder

ASBO Antisocial Behaviour Order

ASD Autistic Spectrum Disorder

ASIP Area Support and Improvement Partner

ASL Additional Support fot.earning

AST Area Support Team

AUP Acceptable Use Policy

BME Black and Minority Ethnic Community

C&F Children and Families

CAMHS | Children and Adolescent Mental Health Service

CELCIS [Centre for Excel | erPootectidnor Chi | di
CHIP Children’s Hearings | mprovement
CHS Children's Hearings Scotland

CHSLA Children's Hearings Scotland Learning Academy

CPC Child Protection Committee

CPO Child Protection Order

CRO Children's Right®fficer

CSAS Core System Application Soluti ory
CSO Compulsory Supervision Order

CSWO Chief Social Work Officer

CYCJ Chil dren and Young People’”s Cent
DAC Depute Area Convener

EHP Enhanced Hearings Practice

FGDM Family Group Decision Making

GIRFEC | Getting It Right For Every Child

HIP Hearing Information Pack

ICSO Interim Compulsory Supervision Order

IVCSO Interim Variation of a Compulsory Supervision Order

LA Local Authority

LAC Looked After Child

LAAC Looked After and Accommodated Child.

LDC Learning and Development @rdinator

LPR Lead Panel Representative

MEO Medical Examination Order

MOH Management of Hearings training

NAS Neonatal Abstinence Syndrome

NFA No Fixed Abode

OCD Obsessive Compulsive Disorder

OHOV Our Hearings, Our Voice

MinimisingBarriers in Hearings

300



PACE Permanence and Care Excellence
PF Procurator Fiscal
PHP Pre Hearing Panel
PO Permanence Order
POAA Permanence Order with Authority to Adopt
PPA Panel Practice Advisor
PR Panel Representative
PRR Parental Rights and Responsibilities
PVG Protection of Vulnerable Group Register
RAVHI Remote Access Virtual Hearings Interface
RP Relevant Person
RRRG Recruitment and Retention Reference Group
SAR Subject Access Request
SCRA Scottish Children's Reporter Administration
SDS Skills Development Scotland
SFL Support for Learning
SHANARFK Indicators ofwellbeing; Safe, Healthy, Active, Nurtured, Achieving,
Respected, Responsible,
Included
SLAB Scottish Legal Aid Board
SW Social Work
SWD Social Work Department
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Contact with a range of peopieill be important to a childAs well asavingcontact with

their parents,the child may need, or want, to keep in touslith brothers and sisters
grandparents, other relativesr previousfoster carers There is nothing tgrevent a

c hi | dearng regilating contact between a child and any peiitimat is necessary.

The following section focusgsimarilyona c¢ hi | d’ s paemsahdssiblings twk, t h
when thinking about contacRanel Membes should take into aount any relationships
which the child identifies as important to him or her.

ot BEYiLot O

8.1 At every hearing wherPanel Membes are making or continuing@mpulsory
Supervision OrdefCSQ)they must consider whether to include a direction of contact.

What is contact?

8.2  Contact candke place in a number of wayscan bedirect contact vidace to face
meetings and telephone calls or indirect conthgtletter, email or via social edia.lt may
include exclnge of photographs or videdBirect ®ntact maybe observed or assisted by a
t hir d supavisedyo r(tact ') .

8.3 A contact direction may specify where contact should take péanckat what time,

state how often it should éppen and how long it may ladt.should state whethethe

contactshould be supervisedEvey c hi | d’ s s iThair eircumstancesad uni que.
needs for contact are likely to change as they grow and mature.

Contact with parents: responsibilitiesrad rights

8.4 A child has a right to maintain personal relations and direct contact with his or her

parents whe separated from one or both of thenMaintaining and supporting parental

relationships when a child is separated from familggsentiafor many reasons, not least

to help achild preserve his or hesense ofdentity. The chi |l d’ s wel fare may
contact with one or both parents beestricted or regulated.

8.5 Achild parent hasa legalresponsibility to maintain personal relations and direct

contact with the child on a regular basis, if the child is not living with tlfeerdthe

corresponding legaight to enable the parentd do so These responsibilities and rights are

contained insections 1 and 2 of the Children (Scotland) Act 19%& legal responsibility

and right to mantain contact persistsnless removed by a court ordddowever a
GompulsorySupervisionOrder may regulate how a parent is able to exercise their right to
contactAcont act direction made by a children’ s |
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arrangementdor contact,whetherthese aredecided by parents aarrangements
contained in a formal agreement or specified incart order.

8.6 If a child is looked aftdmy a bcalauthority away from home or as a result of an
order by a chil aautoritylsas anlega duty togromote Ipegsorialo ¢
relations and direct contact between the child and their parents, on a regular basis, where
this is practical, reasonable and in accordance with its duty to safeguard and promote the
child' s wel fare.

8.7  The starting point in any decisiemaking is that contact should take place between a
child and their parers)on a regular basis, and thateHocal authority will take steps to
promote thiswhen the child is looked aftennlesscontactis not consigent with the

requirement tosafeguard and promat i KS OKAf RQa ¢St FI NS

88 The | ocal authority may ask a children’
contact, for example where the local authority wish to restrict contact in a way the parents

do not agree with, or where the parents wish the level of contact to be increased. In these
situations it is likely to be necessary to include a directmoany Compulsory Supervision

Order setting out what contact the child should have with their parents.

S

The purpose of contact for the child*

8.9 Being clear about the purpose of contact can help to clarify what coraact with
whom,is in the child's best interests amdso signal whapractical arrangementsay be
needed to m&e sure thecontact works wellUnderstanding what the contact is designed to
achieve should help indicatehere and/or how it should take place, for how long and how
often, and who else might need to be present

8.10 (ontact canserve several function€ontact may

w maintan relationships important to the child

w promote the child's sense of identitgnd links with their racial, cultural and religious
heritage

w support the child to maksense of events in their life

w give the clid reassurance abdwanother person'svellbeing health or safety

w provide information about birth family merbers

w enableassessment to takplace, for example dcd parent's ability taneet the
child’” s needs f or keepaehildsa ortoassassmquadty i on or
of achild's attachment to one or both parents

w facilitate support and teaching to improve parenting skills; in those circumstances a

staged schedule of contact may be neededvhich sessions may increase in both
length and freuencyto enablea staged return for the child to the care of his or her
birth family; or

w provide the child with reassurance following separation framportant family
membersand provide the child with '‘permissn’ to help them to settleaway from
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homein their new placement
* Adapted fromWassell, S "ContaeReview of Research and Practice Literature" (Inverclyde CHCP

8.11 The purpose of contact should be the first consideration in any contact decision
The puposeof contact with different people maghange over time. Contact is a continuum
which should be reonsidered at every hearing to ensure it is meeting the needs of the
child and the purpose of contact will influence the frequency and duration otamact
specified in aneasure. For example, if contact &splace three times a week to enable a
full parenting assessment, what is the purpose of congdietr the assessment is complete?
If the recommendation following the assessment is for the chilcetarn home, an increase
in contactis likely tosupport that transition. If the recommendation is thaiturn home
would not meet the chil d’ snaippbrygoseiotcantact mayd e mo't
becomemaintaining relationships or reassuring tblkild. The frequency of contact may
need to reduce or increase, or the people with whom the child has contact may need to
change in accordance with the primaryrposeof the contact

8.12 In some circumstances contamay present risks as well a®r instead of benefits.

It may retraumatise a child who has experienced inconsistent or neglectful cgrhymical

and emotionalabusecCont act may undermine a child’”s pl a
parent is critical of carersr suggests a clidlmay come home soo child may be exposed

to unacceptable levels of risk of injury or furtresuse.If face to face or other forms of

direct contact are assessed as unsafe for a cRéshel Membes should consider whether

alternative forms of indirectontact may be appropriate.

8.13 When considering contact:

w a hearing must specifically consider the inclusion of a measure regulating contact
between the child ad a relevant person, a brother or sistafrthe child, or any
other person with whomhe child has lived witand has an ongoing sibliAgke
rel ationsHiigk.e A e‘laithloinmsdhi p’ may include,
lived together in a foster placement and developed a strong and enduring bond.

w a hearing is not obligkto make a cotact direction.As withany other measure
included in &Compulsory Supervision Ordercontact direction must be necessary
and proportionate.

w if the child,his or hermparents,the local authority and any other involved parties are
able toagree upon the arrangements for contaid they will be adhered tat is
unlikely that a contact direction will be rded

w if arrangements for contact caot be agreed between all partiea mntad
direction may be necessaryhe hearingis not obligedo make a directionlf there
are settledcontactarrangementslready in place anthe hearing considerthere is
no need to change them, there may be no need for the hearing to make an.order

w PanelMembes mu st have the child’'s wel fare as
They should consider the chialddavesregawee eds t
to the child’”s.wishes about cont act
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w Contact arrangements should be made which bring pesitienefit for the child.
When deciding what form a contact direction should taRanel Mmbers should
not be influenced by what resourcese available to the local authority @nyplans
presented by the local authority pursue permanence awdyom home

w PanelMembes shoul d take account of the capaci

and any service involvedrrangements for contact need to be practical and
capable of working smoothly.

w Panel Members should consider the likely impact on thdalof any significant
changes in welkkstablishedarrangements already in plack.a hearingdirects that
contact should increase or reduce in a way which will require a significant change to
the care arrangements for the child and/bro ¢ a| a ware plamforithe ghilds ¢
the Panel Membes shouldexplain why tley consider the change is necessary for
t he ¢ hi [|,dndwhatewderfcatheg have considered.

8.14 When making a direction of contact

w Panel Membes should avoid makingjrections that leave the child, relevant
persons or any other person affected by the directiortertain about thdevel and
frequency of contactfFor exampleif the hearing makea direction that contact
should take placat the discretion of an indivighl orthe implementinglocal
authority, there is aiskthat contactmaynot take place in the way that was
discussed at the hearin{f there is a need to regulate contact th®anel Membes
must describe in clear terms how the contact should take place.

w Sometimes, it will be in the best interests of the child for flexibility to be included
within the contact directionFor examplePanel Members may specify a minimum
level of contact if they consider th#ttere is arealistic prospecthat the local
authority and the parents may agree thatore contactshould take place during the
period of the order. For example if a parenting assessment goes well, Panel
Membersmay wish to enable the local authority to facilitate more frequent contact
without the needfor a review hearing.

Relevant factors
8.15 Panel Membeg thinkingabout contactmay include manyactors including those

listed below. Many of these will be addressed in the written reports from professionals
working with the child and family.

w the age of the child

w the child's developmental age

w the child's attachments

w the child's elationship with theperson/s

w the child s views about who they want

w anypotentialrisks posed b the childby any person(s)this can be physical or
emotional

w the person's views on contact with the child, even if thes mot present at the
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hearing

w the person/s circmstances to the extent that they may impact on contact with the

child

the pumpose of contact for the child

any evidence about the impact on the child bed, during and after conta@nd

perceived causes

w evidenceabout positive and negative behavioutaring contactjncluding whether
the child has good opportunities to play, is well looked after and whether the child
or parent(s) displagistress or aggressiohpw the parent(s) talk to the child, that
interactionis ageappropriateinformation, and anyexposure to risks.

€ €

8.16 All decisions about contact should be based on comprehensive information about
GKS OKAf RQ& &A i dimphdt gpgrithe éhitd@nd d@uddiinfotniation A f f
abouttheOKA f RQa @A SThec hli yedd prsfassidh&tEodd provide the hearing

with anassessmenand recommendation(s) about contact, whidbscribesvhat

information has been gatheredecommendwhat contact should take placnd, most

importantly, saywhy this is the right option for the child. The assessment should highlight
potential benefits and risksf contact and consideany reasonabl@lternatives to the
recommendationlf there arepersistentconcerns about how contact is workirganel

Members should explore with the implemeattion authority what additional supports could

i mprove the child’ s experience of contact.

8.17 Decisions around contaeire often the most contentious discussionsénh i | dr en’ s
hearings. Panel Members alegaldecisicn-makers, not mediatorsiVhere there are

conflicting views, the hearing must make an informed, justified deciflegisions must be

made on what | evel of contact best whehet s t he
both parties may accepEor exanple, if a parenseekscontact five times per week and a

local authority recommends once per week, a compronmsine middle maynot

necessarily be the right option for the child.

8.18 Contact arrangements should fit around the child, not the paremtgrofessionals.

In most cases, the adults having contact should travel to see the child, not the other way
around Young childreshould not be expected to travel significant distandamtact

should be as least disruptive as possible for the child.

8.19 Theevidencefor any recommendatioshould be clear in the inforation available
to the hearinglf this is not the casd?anel Membes can ask for this to be provided either
verbally or in writing beforenakinga final decisionabout contact

8.20 If a hearing is thinking about whether to increase oeducecontactor reintroduce
contactafter a period of no contactPanel Membes should consider whatelpa child may
need fromcarers angorofessionals to ensure that contactas continues to be positive,
healthy and safexperience for the childf the hearing is considering endindgect contact
with a parent or family membePanel Membes should explore whethendirectcontact
may be appropriate.
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believe that more can be done to protect the rights and promote the wellbeing of siblings
Ay &adzOK OANDdzvradl yoSats
Stand up for Siblings

Placing brothers and sistetegether

8.21 According to theJnited Nations Guidelines for the Alternative Care of Children

Gui de | Bibliegs With existihg bonds should in principle nosbparated by

placements in alternative care unless there is a clear risk of abuse or other justification in
the best interests of the child. In any case, every effort should be made to enable siblings to
maintain contact with each other, unless this is iagatheir wishes or interests.

8.22 There will be situations where keeping brothers and sisters together is not in the

best interests of the children, for example, due to different and conflicting needs, or if it is

not possible. How relationships ameaintained or developed when brothers and sisters are

not | iving together should be considered car
measures of contact should be considered, if necessary.

Meeting the differing needs of all brothers and sisters

8.23 The local authority has a responsibility to think about how relationships between

brothers and sisters can be protected. Appropriate steps must be taken by the Local

Authority to promote relationships and contact between the children they look after and

their brothers and sisters. The contact must be practicable, appropriate and have regard to
the child’"s welfare. Local authorities also
sisters before any decision is made about the child. These duties applys®e who have at

least one parent in common, along with any person the child has lived with and has an

ongoing relationship with the character of a relationship between siblings.

8.24 The local authority also has a duty to place brothers and sistgeshier when they
cannot reside at home. If it is not appropriate to place brothers and sisters together, they
must place them in homes which are near to each other. This duty applies when the local
authority is considering placing a child with a caremaa residential establishment, and any
brother or sister of the child is looked after or about to be looked after. A sibling is defined
as a person who has at least one parent in common, along with any person the child has
lived with and has an ongoing atlonship with the character of a relationship between
siblings.

8.25 For many people, the relationship they have with brothers and sisters will last longer
than the parent child relationship. It may be a more positive or stronger relationship
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https://www.unicef.org/protection/alternative_care_Guidelines-English.pdf

especiallyhere children have faced adversity together. Older children may have a strong
need and wish to see their younger brothers and sisters especially if they have had a caring
role for them within the family.

8.26 When children are at different developmentthges with competing issues and

levels of understanding, discussions around contact can be emotional and complex. Some
young children may need space and consistency to develop a sense of belonging with new
carers. It may be impossible to reconcile alt pai e s’ needs but discussi
need to be honest and explained to the child or children in a way they can understand.

8.27 As separated brothers and sisters grow older Panel Members can be proactive in
discussing issues of contact includirgphcontact may emerge through social media or
undisclosed contact. A 9 year old may not want to see a 14 year old brother or sister, but a
13 year old child may want to see an 18 year old brother or sister. The contact needs of a
child should be reassessé at every hearing.

Maintaining relationshipsbetween brothers and sisters

828 When a children’s hearing is making, vary
Order, there is a statutory requirement for Panel Members to think about including a

contact direction between the child and any brothers and sisters they do not live with, or

other persons the child has lived with and has an ongoing relationship with the character of

a relationship between siblings. Relationships with the character efationship between

siblings may include, for example, another person the child has lived with in a familial
context such as a foster placement. Panel Me
relationships with their brothers, sisters and other sigilike relationships from Local

Authority reports as well as contributions from those at the hearing, and give careful

consideration to how these relationships can be maintained and protected.

8.20 The key considerations of the hearing will be*:

w ldentifying all the child’"s brothers and
similar role in the child’ s |life, such ac
The views of the children about their relationships and existing contact provisions;
Promding faceto-face contact where possible;

The practical and emotional capacity of carers to facilitate contact;

How contact can be achieved in as relaxed and natural manner as possible.*

e€eegec

* adapted from Clan ChildlaWt N2 Y2 (G Ay 3 { A @i2AYSR /! ZRHOISIND i KT
Further Reading
w Keeping in Touch: Managing Contact for Looked After Chilthecomprehensive

guide contains information around the legal framework for contact, child
devel opment and children’s hearings deci s
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https://www.standupforsiblings.co.uk/wp-content/uploads/2018/03/Keeping-In-Touch-Guidance-Edinburgh-City-Council.pdf

w Stand up for Blingsis a collaboration between various Scottish organisations to

protect the right and wellbeing of siblings in care. The website contains information
for children and professionals and hosts copious resepag®erson sibling contact
and relationships.

w ClanChildlaw‘ P r o mabting @rgact®r Looked After Childrén
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All families experience difficulties at times. When the difficulties are serious and persistent,

referral to the Children’s Hearings System a
families are supported to look after their children and promote tivesifare safely, or,
where necessary, alternative care arrangemen

needs and provide the stability which all children need. kiemgn stability and continuity in
the relationships between a child and their careg(ggare the fundamentals of
permanence.

Panel Members are responsible for making decisions which facilitate permanence at the
earliest possible stagend enable children and young people to lead secure, healthy and
fulfilling lives. Panel Members showddek longterm stability for a child as a goal at every
hearing and make decisions which achieve security and stability of care and relationships for
a child with as little drift and delay as possible.

This section explores the options for achieving panence, whether a child lives at home

with their family or in an alternative family or care setting, how to avoid drift and delay

when making these i mportant decisions and id
to permanence away from home.

ldt SNY I ySyOS

9.1 Lasting, loving relationships are key to a positive childhood and lead to the best long
term outcomes for children. Permanence provides reassurances that relationships and
placements are permanent. Permanence is the goal for every child.

9.2  Thereis no single routéo permanenceand no one form of permanence is preferred
over another, although ideally children should be supported to remain within their own
family, wherever possible. The best outcome will dependheindividualneeds and
circumstances of thehild.

9.3 Pamanence can be achieved via

the child eturning or remaining at home with their birth parent(s)
settled care with extended family, with or without a residence order
a permanence order where a child is in foster, resits or kinship care
a kinship care order

an adoption order

geeegeg

9.4 WS NXI vy Soenbt@eferonlyli 2 I OKA f Ru@sd frondthom@.8 shily i
returning or remaining at home, with or without ongoing support, can be a stable, positive
and permanent outome. However permanence is not achieved if a child returns home but
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needs accommodated again quickly with alternative family members, foster carers or in a
residential setting because home cannot provide stability and security in thetéongy

9.5

Permanence should be thought of as three states: legal, physical and emotional.

Legal permanenc@volves the decisions made by hearings and courts which make

relationships permanent or remove the sta
example, a court can create a permanent-lbag relationship through an adoption
order or a hearing can terminate a@pulsorySupervisionOrder, removing the
state’s involvement with a family and res
their parents
Physical permanenceelates to where the child is living. This can be anywhere the
child feels is their home; be that their family home, in kinship care or a residential
home. A child should move as little as possible to allow relationships with carers,
teachers and friends to strengthen.
Emotional permanencés when a child has reached a place where they are able to
trust the adults responsible for them, and feel safe and secure. The child is able to be
a child without worrying about their relationstspand future with those looking after
them.
9.6  While all the three states create stability for a child, the three may not arise at the
same time. For example, a child can be emotionally stable in foster care with consistency of
school, friends and caremithout there being a legal permanence order to formalise that
placement. Alternatively, a child can be in the family home experiencing physical
permanence but not have their emotional needs met from the relationship with their
parents.
9.7 Althoughchtir en’ s hearings often focus on the |
emotional permanence are intrinsically linked and are equally, if not more, important. The
foundation of a child’”s development is that

aroundthem. When these relationships are not stable and predictable, they need to be
stabilised as quickly as possible.

Drift and delay

9.8

decision against the short, medium and long term plans for a child. Decisions should add to

Panel Members can influence and enable all three stages by making sure there is no
unnecessary drift and delay in the&lecisionmaking and by considering the impact of every

the permanence and stability of a child rather than disrupt it.

9.9

Children and families should beinthe€ I dr en’ s Hearings Systen

period of time as possible. Panel Members should read this section should be read while
preparing forreview hearingsEvery hearing should movee child towards permanence
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rather than keeping them in a state of uncertainty. Reviews should focus on what has
happened to the child and what needs to happen next rather than allowing further
instability.

9.10 Repeated shorterm moves, instability, rad drift and delay can all be reduced by

earlier and better permanence planning. Permanence should be considered right from the
start of every child’ s journey. | mplementat.i
create and maintain positive chaagto allow the child to return or remain at home, with or

without ongoing support. At the same time, alternative arrangements such as kinship or

foster care should be explored to reduce the number of stenn placements and changes

a child experience$ care at home breaks down.

911 Pl acements can end where challenging beha
trauma and failures of parental care are not understood and addressed early enough.

Where Panel Members are asked to authorise an unplannedgshaf placement, they

should ask about underlying causes of distress and what is being done to support the child
emotionally and psychologically to reduce challenging, risky or harmful behaviours. Physical

and emotional permanence is not achieved by caudilly moving the child to a new

placement.

9.12 The developmental needs of babies and young children mean that instability at a

young age, even in utero, can have lasting effects. For older children, before a hearing is
arranged, universaervices such as health visitors and teachers may have been trying to
support the child in stressful or difficult
before a hearing, they may have been in an unstable situation for some time.

9.13 The folbwing timeline is a visual example of how each shenn decision impacts
upon a c-termistdbilitg andl ethmegsteps them towards or away from legal, physical
and emotional permanence. It is useful for Panel Members to understand each change in
residence or carer in terms of the age, stage and impact on the child.

m Local hospital = Children's hospital FParents Grandmother Foster care Permanent carers
Crandmother)
Parents Foster carer (B) Permanent carers
Foster carer (A)

0 ‘: t 21 3* 4k 5
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9.14 A recommendation that a child requiresipeanert careaway from homehas far
reaching implications for a child and family eféfore there are mangteps to be taken
between reaching this conclusion following assessment and authorisation for permanent
placement outwith the birth family being given in court. The number of steps are designed
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to ensure decisions are wedvidencedfully-justified and approved by independent
persons. However, the processes and procedures required can lead to delay and drift for
children who need stability as soon as possible.

9.15 Understanding what happens at each stage of permanence plannindexsion
making can provide Panel Members with an understanding of their role and place in the
process.

Steps topermanence away from home

1. Recommendation to pursue permanence away from home

9.16 When a child is subject to@ompulsory Supervision Gnd regular meetings, often

known as “looked after child reviews” wil!/ b
around the child, their family and the plan for the child.

9.17 Meetings will i nvol ve t he prSciadVerker onal s i
and teacher and their parents/family.tfhe | ocal authority’s view I

is not appropriate a decision can be made to pursue permanence away frome for
example through kinship care or adoption

2. Adoption orPermanence Panel

918 A recommendation to pursue permanence awa
based on a comprehensiwecial work assessment of the child's needs and a legal

assessment ahe options for the childThe local authoritygocialworkerwill prepare and

present these to thdocal authorityAdoptionand Permanence Panel. This Panel is a

statutory group of professionals who walbnsider and make recommendations in relation

to the local authority's plan for the childdoption and Permanence Panels incl&fcitor,

doctor and a lay member as well as social workers and social work managers experienced in
planning for children.

9.19 The case social worker will be required to fully justify their recommendation to allow
the Panel to reach a recommendationrake to the agency decisianaker about whether
permanence away from home is appropriate for the child.

3. Agency decisiomaker

920 Fol l owing the Adoption or Permanence Pane
will make a formal decision whether oot to pursue permanence away from home. The

designated agency decisignaker is usually a senior member of t&ecial\Work

Department. They will review the reports, minutes and recommendations of the Adoption

and Permanence Panel and confirms whetherltiwal authority accepts the

recommendation and will proceed with a plan for permanence.
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921 The | ocal aut hority wil!@ notify the chi
responsibilities and rights for the child of their decision.

4. Advice tocourt hearings

9.22 When a child is subject to a Compulsory Supervision Order (B&@)ate three
legal orders which may be used to secure permanence away from home where the court

wi || ask for advice from a crithdodderen’ s heari

9.23 An order undesll of the Children (Scotland) Act 19% also be sought (in

relation toparental responsibilities and rights farchild, such as residencé&gction 11

Orders can be used to remove a child from the hearings system by legally securing the
OKAf RQa HebBwvelNRrSY @hde advice of a children’s
order may be granted by the Sheri@heiffs may grant a kinship or residence order and

then a hearing will be arranged for the Panel to consider terminating tdmepQlsory
QupervisionOrder if it is no longer necessary.

9.24 A child can be subject to@ompulsory Supervision Ordend a gction11 order at

the same time. However, wherthere is a dispute between the contents of the orders, a
Compulsory Supervision Ordikes precedence. Some Sheriffs may only grant an interim
order while the child ismder aCompulsory Supervision Ordand will not grant a full
section11 order until the child is no longer subject t&€ampulsory Supervision Orddrhis

iS a competent process.

9.25 When a Panel is asked to terminate t@empulsory Supervision Ordeithout a full

order being in place, this is appropriate as long as terminating the order is justifiable and
you are satisfied the child no longer requires compulsory measures of supervision. However,
you are not required to terminate th€ompulsory Supersion Ordersimply to facilitate the
making of asection11 order.

Advising on permanence
The three types of orders hearings may be asked to provide advice in relation to are:

1. Apermanence ordel(PQ is a court order giving the right to regulatetbeh i | d ' s
residence and the responsibility to provide guidance to the child to the local

aut hority (“the rRarmahentemmdsrs ape designedstoben s ” ) .

flexible to meet the needs of the individual child and therefore in addition to the two
mandat ory provisions, a permanence order
as the court considers appropriate. For example:

n

h ¢

c

e

W provisions regulating the child’”s cont

w extinguishing all, or some, parental rights aedponsibilities held by
another individual
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http://www.legislation.gov.uk/ukpga/1995/36/section/11

Only a local authority ecaapply for a permanence order. If the child is over 12 years
old, he or she must consent to the order being made, before the court can make an
order.

2. Apermanence order with the autbrity to adopt (POAA) is similar to a permanence
order but will also include a provision granting authority for the child to be placed for
adoption. Only a local authority can apply for a POAA and while an adoptive
placement does not need to be identifietthe court must be satisfied that the child
is likely to be placed for adoption. Where a POAA has been granted the court can go
on to grant a future adoption order without the need for parental consent.

3. Anadoption orderis an order removing parental righand responsibilities from one
or more persons and giving them to another person or persons. An adoption order is
sometimes referred to as the creation of a paratild relationship by a court.
Conditions can be attached to the order by the court, whiah include conditions in
relation to contact with the child’s birt
apply for an adoption order.

Steps to Permanence
Away From Home

Adoption or
Permanence Panel

v

Agency
Decision

*

Advice to court

hearing

. v
Kinship Direct Permanence Pf\;r:;‘agstr;;eritorger
Care Order Adoption Order 4
Adopt
' ! —
Kinship carer Adopter applies Local authority
applies to court to court applies to court *
Child Welfare ‘ First court hearing \
Hearing after at least 6
l weeks
Options
Appraisal
Order may be
granted
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*Any changes taa Compulsory Supervision Ordafter a PO or POAA is lodged with the court require the
permission of the SherifSee paragraph.96below.

Procedureat advice to court hearings

9.24 The implementation authority must ask for a review a€@mpulsory Supervision
Orderwhere the authority:

w intends to make an application for a permanenceadoption order

w intends to place the child for adoption

w knows that another person is making, or has made, an application for an adoption
order.

9.26 As well as providing advice to the Sheriff, the hearingst also review the
Compulsory Supervision Ordend the options open to the hearing in this respect are as
detailed inthe sectionon review hearings

927 The purpose of this children’ @andhaear i ng i s
Authority in relation to the proposed application. The key question is whether the hearing
would support this course of action for the child

9.28 It is essential that the discussion arouamdy proposed permanence plans, necessary

to inform the provision of t hoetermeedhei ng’ s adyv
outcome ofthe h e a r reviegv ofsheCompulsory Supervision Ordéfor anple contact

wi t h t hparentshaultl bt be reducesblelyin order to further thel o ¢ a | aut hori
plan forpermanencd or t he child, even i f the hearing’
option for the child Therefore the hearirigs  d i nstwowldsbsconducted inseparate

parts:

1. review theCompulsory Supervision Order

2. discuss and provide the advice to the She(dhce a decision has been reached
about theCompulsory Supervision Order

Advice

9.29 When providing advice to th8heriff on the proposed application, the hearing
should consider the following two questions in particular:

w Does the hearing support permanence plans for the child? tdeg the hearing
consider it is best for the child not tave with one or both parerst for the rest of
their childhood?

w Does the hearing support the way in which permanence for the child is being
proposed, e.g. through a permanence order, with or without the authority to adopt,
or an adoption order? Why?

3191
Permanence



9.30 In general terms, more detahould be provided to the Sheriff in advice from the
hearing than wouldisuallybe included it h e h er@asonsrfay desisianln answering
the two key questionsanel Membes should structure their advice to include the following
information:

w The chil d’ s @hiisltddfeasings@gstemh i n t he

w The hear i ndeéparemdsrapaciyom mdéett t heandethei | d’ s ne
evidence on which the hearing’s view is

w The ITong term plan t o m&wlityand toesistenoy, ford’™ s n e
example how the proposed order would benefit the child, or;not

w Whether the court should consider terminating ti@mpulsory Supervision Ordér
the Permanence Order gganted,;

w Any views omwhetherancillary measureshould be included in thBermanence
Order, forexample in relation to contact; and

w Post adoptiorcontactif adoptionis being considered.

9.31 At the end of the hearingn addition to completing the Record ofdeeedings, the

chairing memberwill prepare the writtenadvice which the hearing wishes to give to the

Sheriffin a prescribed formmh e Chi | dr e n’ sdthi®épntorithe Sheriff @outt | s en
fort h e S lcamsideratibnyaredsend a copyo the implementationauthority.

9.32 Itis important thatPanel Membes makesure thatthe child, if of an age to
understand, and relevant persons presemderstandthat the information provided to the
Sheriff is advicenly. The Sheriff is noequiredtofol ow t he hearing’s advi

9.33 Theh e a r denigioh im relation to the review of theompulsory Supervision Order
can be appealedlhet er ms o f tadviee titree Sheriffrcanhdie appealed.

9.34 As with any review hearing, Panel Membeevé the option to defer the hearing
which will delay the giving of adviemd delay the child progressing to the next stage in the
process.
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ﬁ Example

REPORT IN CIRCUMSTANCES RELATING TO
PERMANENCE ORDER OR ADOPTION UNDER S.141(2)
hC ¢19 /1 L[5wW9bQ{ 19!wLbD{ o6{/h¢[! b5

A Children’s Hearing in relation to:

Name: David McGuigan

Date of Birth: 14/05/2017

Address: 19, High Street, Anytown

Having c¢onsi dasairerelatidn to¢he prdposédd ' s

\%

application under section 80 of the Adoption and Children (Scotland) Act 2007 for a
permanence order

application under section 92 of the 2007 Act for variation of such an order

application under section 93 of the 2007 Aat amendment of such an order

application under section 98 of the 2007 Act for revocation of such an order

placing for adoption

application under section 29 or 30 of the 2007 Act for an adoption order in respect of the
child

Provides the advice set obelow

1.

ADVICE

There is an extensive history of neglectf
and his two brothers (aged 6 and 8). There is also a history of substance misuse by

the parents, domestic violence and violence between family members, which David

and Hs siblings have been exposed to.

David' s two older brothers have been perr
care and are now living with adoptive families.

David’ s parents do nedssuessandccenfinue td nhirgmise x t e n't
the impact of their behaviours on David. Both parents regularly test positive for illicit
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drug use and th&oliceare regularly called to the family home following reports of
domestic violence on the part of both parents.

4. The relationship between Davids par ents and the | ocal aut
despite the extensi v eciadworker, and advicefisorlyavi d’ s
accepted when the parents choose to accept it. As a result it would be very difficult
to monitor Da vifihawer totelivirgy atthngme.e n t

5. Contact between David and his parents is currently arranged once per week for two
hours. David’' s parents have missed appr ox
over the past year.

't i s essent i adreidshcared inCaavayitodpromotefhis weimg e
throughout his childhood and beyond. Davi
consistently their inability to prioritis
7. Given David’ s age the hearDagidossbeéestsin
him to be adopted as soon as possible. The permanence order with authority to

adopt should therefore be granted with the minimum of delay.

8.1t would be in David’s interests hiso have
understanding of his birth family. The he
maintain face to face contact with his elder siblings, which presently takes place four
times per year. This will allow David to continue to build a relationstitip kvs
siblings.

Signed by: Sarah Webster On: 34 June 2019
/| KIFANI 2F GKS /KAt RNBYyQa | Sk NRARy3

At: The Children’s Hearings Centre, 1 West Street, A
5. Application to Court

935 After the childraentbdoheayisgjntenthenl oea
permanence away from home, the local authority will make an application to court. The

court provides independent scrutiny of the |
evidence including any oral evidee to satisfy the legal tests for granting a permanence

order are met:

w Where there is someone who has the right to have the child live with them, the
child' s residence with this person is, or
welfare of the aild
w The need to safeguard and promote the welfare of the child throughout their
childhood is the paramount consideration
AND
w That it is better for the child that the order be made that it should not be made.
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9.36 Whena Compulsory Supervision Ordém place, it may or may not be terminated by
the Sheriff if an order is made.

6. (if required) Decisionmaking by the hearingonce a permanence order application has
been made to the Sheriff

9.37 Where a hearing is reviewing@mpulsory Supervision Ordand apermanence
order application has been lodged with the court, the hearingasable to vary the terms
of the Compulsoy Supervision Ordewithout the express permission of the court
considering the permanence order applicatiohe need to make changes to an existing
order may ariséor examplewhen thehearingwish to move a child to a prospective
adopt er ’ s alteecontadtarracgements.

9.38 This prohibition only applies wherevariation is being considered by the hearing.
TheCompulsory Supervision Ordegin be continued without variation.

9.39 Where the hearing wishes to waan existingrder, Panel Membersnust defer the

hearing and peparea report for the Sheriffdftentermeda* s 95 r eport” as t he
requirement is laidut in section 95 of the Adoption and Children (Scotlanck) 2007,
detailing the variations they consider neces

reportto the Sherifiwvithth e deci si ons and reasons of the ¢
clearly explain why a vation is required.

9.40 Itis important that the chairing member ensures that the child and relevant persons
understandthat the hearing has madeo change to the existinGompulsory Supervision
Order. t therefore remains in placexactlyasbeforethe hearing. Any variations to the

order proposeddy the hearingcan only be madé the Sheriff grants permission and these
will be madeby a further hearig.

9.41 This restriction does not prevent the hearing from making an interim variation to the
Compulsry Supervision Orden circumstances afrgent necessity For example, if a foster
placement has broken down irrevocably, the panel may wish to vargtmpulsory
Supervision Ordeon an interim basis to keep the child safe in an alternative placement i
addition to writing to the Sheriff to request permission to vary the order officially.

9.42 If the Sheriff approves the request to vary tGempulsory Supervision Order

another hearing will be called and that pamelist vary theCompulsory Supervision Order

in accordance with the Sher edafepassibafuntoreor i sat i
variations are required to th€ompulsory Supervision Ordemother s95 report will be

required.
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w9t hwe ., /| L[ SOvEHE QQURT OND&®R. b D
SECTION 95(2) OF THE ADOPTION AND CHILDREN (SCOTLAND) ACT 2007

To: The Sheriff Clerk, t Ref. No:@B68/14
Anytown Sheriff Court,

High Street,

Anytown

A Children’s Hearing in relation to:

Name: John Jones
Date of Birth: 03/04/2012

Address: 123 Some Street, Anytown

Proposes to:
I make aCompulsory Supervision Order

V vary under section 138(3)(b) of the Clmpuldoygr en’ s He
Supervision Order

Provides the court with a copy of the reasons for the
children’” sr@dearnngcpoegance with Rule 77 of the Chil
Procedure in Children’s Hearings) Rules 2013, as wel/l

(@) The terms of the propose@ompulsory Supervision Order
1. John is to resideith Mr and Mrs Smith at 93 Mid Street, Anothertown.

2. John is to have contact with his mother, Jane Jones, a minimum of twice per month for 2 hours.
3. Anytown local authority is to provide supervision and support to John.

(b) The terms of any pqmosed variation of the curreffompulsory Supervision Order
dated: (copy attached)

1. The measure that John is to reside with Miss James at 33a Top Place, Anytown is to be varied to John is to
reside with Mr and Mrs Smith at 93 Mid Street, Anothertown.

Signed by:Julie McGregor On: 15/07/2014
I KFANI 2F (GKS / KAfRNByQa | SINAy3
At: The Children’s Hearings Centre, Low Avenue, Anyt
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Further Reading

w Permarently Progressing? Building secure futures for children in Scoidathe first
study in Scotland to investigate decision making, permanence, progress, outcomes
and belonging for 1, 836 cabhomhedorwene who bece
placed away from their birth parents when they wereeddive and under.
w CELCISs website contains r es thadologesto and exan
develop knowledge of permanence and deliver efficient permanence processes.
CELCIS are also commissioned by the Scottish Government to deliver their PACE
programme.
w Permanence and Care ExcellefleACEPACEupports local authorities and their
partners- in health, Children's Hearings, the Scottish Children's Reporter
Administration and the courts to identify areas of blockages or difficulties in
securing permanencfr looked after children and to reduce delay where it is
appropriate to do so.
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https://www.celcis.org/our-work/key-areas/permanence/
https://www.gov.scot/policies/looked-after-children/permanence-and-care-excellence/
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The unique ethos of the Children’s Hearings
trouble and those who require care and protection have the same underlying needs and

these should be addressed in emegrated way in one decisiamaking system with equal

access to supervision and support.

Behaviours linked to distress and unmet needs in younger children often attract more
sympathetic responses than distressed behaviours and actions in older chatirelm can
be interpreted as requiring control or punishment, rather than behaviour which also
communicates that the child needs additional support.

This chapter should be consulted whenever Panel Members are making decisions about a
child who has committe an offence, when a hearing is considering secure accommodation,
or when the hearing relates to an older child, including review hearings where the hearing
may consider terminating a Compulsory Supervision Order.

FOPNR OSOUAYHI OKASBSEB2 Y S Q

The Children’s Hearings Syst-agencywsrktpraspand of a
to concerns about children, and keep them safe and well cared for. This section provides
information on Getting it Right for Every Child, CRildnning Meetings, the Child Protection
Register, local authorities duties to provide accommodation for children and young people

under section 25 of the Children (Scotland) Act 1995, and the legal framework for

Permanence Orders.

This section will provielyou with an understanding of how agencies work with families
before areferral totheC h i | Reperter, vghat they may do alongside or instead of
making a referral to th€ h i | drReperter aad after a Compulsory Supervision Order has
come to an end.

The flowchart below gives an overview of how different planning and deemgking
systems | ink together, and how they relate t
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[Chilll Care Concern / Referral Received )
1

Child
Protection and
Permanence
System Map

Child protection system
“The children’s rter decision making

Legal permanence away from home

Permanence decision making

Available online here

Getting it Right for Every Child (GIRFEC)

10.1 Getting it Right for EveryChildr GI RFEC i s the Scottish Go
practice framework for inteagency work with children and young people to support their

welfare and welbeing. It is a framework that allows organisatianso workwith and
supportchildrenand their familes to provideconsisent, evidencebased help and

intervention. GIRFEC aims to ensure that services workingahkitdren and young people

—social workhealth, education police housingand voluntary organisationsadapt and

streamline their systemsral practices and work togetheGIRFEE€ncouragegprofessionals

and agencies to intervene when problems emetgeavoid crisis situations at a later date.

10.2 The GIRFEC framework arose from a national review of child protection in Scotland
andareview f t he Children’s Hearings System. The:
effort was being invested in identifying whether a child was at risk of coming to harm or in

need of compulsory measures of supervision. They identified that, to improve outcomes fo

children and young people, agencies needed to intervene earlier in a more integrated way in
response to identified needs and risks.

10.3The Children and Young People (Scotland) Act 2014 enshrines in law key elements of
the Getting it Right for Everyh@d approach.
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104 The GIRFEC framework all ows agencies to a
strengths and risks against key indicators of positive-taglg in different parts of their

lives so that professionals can offer services and support tehiid and their family to

enable the child tgrow up feeling loved, safe and respected andealise their full

potential. At home, in school or the wider community, every child and young person should

be:

Safe
Healthy
Achieving
Nurtured
Active
Respected
Responsible
Included

gegeegegeeegee

These eighkey indicatorsare often referred to by their initial letters SHANARRI.

10.5 Thesewellbeing indicators help make it easier for children and families and the
people working with them to discuss how a childyoung person is doing atparticular
point in time, identifyif there is a need for suppo#nd, if so, what should that support be

National Practice Model

10.6 The GIRFEC National Practice Model is an assessment framework for practitioners
and agenies to gather, structure and analyse information consistently so as to better

understand a child or young person’s needs,
family, and to describe what support they might need. The National Practice Model slefine
a child' s needs and the r i s kbsingtantwotsides ofthe he al t

same coin. It promotes active participation of children, young people and families in every
aspect of gathering information, interpreting the information gatlaed making decisions
about what to do nek
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Observing & recarding Gathering information & Planning action & review
Events / observations / analysis
other information

chhe

Achisving g Reapeted

in lires

Ready ta

succeed
Healthy Arsponsible

Responsible

Reslilence matr|x used when
resguired for mone comples situations

Resilience

Adversity Protective
enyironment

Vulnerability
Well-being Assessment Well-being
Concerns Appropriate, proportionate, timely Desired outcomes

10.7 The National Practice Model is a dynamic process of assessment, arslysis and
review. It provides a systematigay to identifyfor each professional involved with a child
what outcomesare neededandwhat they and their agency should do to help achieve them
for individual children or young people

tKS / KAfRQa tfly

10.8 Health visitors, nurseries and schools are often the &ggncies to identify welfare

and wellbeing concerns about a child or family. If they cannot resolve the concern directly ,
they will get in touch with other services such as social work, specialist education or health
services or other professionals (faxample in voluntary agencies) who will work with the

family to work out the best way to help the child and family tackle any problems in Child
Planning processes. These are underpinned by GIRFEC, and use the National Practice Model
to shape assessments atuhild Plans.

109 Th e Chi lisécore compoaent of GIRFEBEGw enshrined in thehildren and

Young People (Scotland) Act 20%vhile this is not mandatory, it is often used by local
authorities to plan progressioffhese usually form part of theports submitted by the
localauthoritytoch i | dhearings. #anel Members are already familiar with the form and
content of the GCdrididdast €d aaandvhd evhelisped by
workers. The Chil d’ s Pi¢dnal suppprhrequitedifor dnédses r i b e
who need extra help to make sure that they are able to achieve a satisfactory level of

health, development and webeing. Child planning processes support children in a range

of different circumstances. Noteverychidh o has a Chil d’” s Pl an wi
harm through a lack of parental care.
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10010 Pl anning meetings (sometimes referred to
Child”) involve the child, key f withthty member
family. These will take place on a regular b
everythree to sixmonths. These meetings help services to make sure that help offered to a

child and family is well eordinated and tailored to meet their specific needs and

circumstances.

10.11 Theinteragency meetings to agree, resgoedd and
to make sure the right support is available to every child who needs it. Many children and
families who receive support are never refer

But if supports put in place are not effective, or families dectlrem, and if professionals

think there is a need for compulsory measures of supervision to protect the child from harm
they may decide that a referral to the Chil d
has been referred tSgstem,prefessidmalsisuppoe and the iddlee ar i ng s
agency network will continue to plan and deliver support and their work will inform the

| ocal authority’s report to a children’s hea

Case conferences and the Child Protection Register

10.12 IftheC h i Ilash indudeR actions to address the risk of significant harehauld

incorporate a child protection plarA child protection plan will be agreed by all agencies

involved with a child at a Childd?ection Case @nference.A Child Protection Case

Gonference (CPCC) is held dhald is assessed as being at risklifd abuse or neglect. The

function of every ChildrBtection Case Conferends toenable agencies tehare

informatonabout actual or potenti aéinganddekide t o a <ch
what each professional or agency should do to reduce or remove tisse

10.13 The local authoritygocialwork department is responsible for arranging and chairing

all Child Protection Case Conferences. A GRCC must take place wittil days o&

referraltothepd i ce or chi |l dr e Hprdesswmals atéhe initlcask ser vi c
conference decide a child is at risk of significant harrcthei | d’ s name wi | | be
| ocal authority’ s andthd APGC viiraw tpe childipmtectidR plani st er

10.14 Child Protection Case Conferences ehmnaired by seniosocial work staff with
experience in child protectiarThe chair, wherever possible, should not ditg&upervise
the social worker who is the cawork for the child at risk, so that there is an objective
perspective brought to the discussion at the conference.

10.15 The Child Ptection Register (CPR) is a confidential list of all children in the local
authority area who have been identified as being at risklufd abuse or neglect and in

need of a multagency child protection plarf a child is added to the child protection

register at a Child Protection Case Conferethesy must also have a child protectiptan,

which sets out what action needs to be taken by whom and when, in order to safeguard the
child and promote their welfare.
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1016 The Chil d Protection Case Conference wil/|
and parents and carers who will idéfiytand carry out the work needed to implement the

Child Protection Plan. The Core Group will include the child or young person where this is
appropriate.Although thesocialworker has lead responsibility for the development and
implementation of the Chal Protection Plan, all members of the Core Group are jointly

responsible for carrying out actions outlined in the plan, reviewing the plan as needed, and
monitoring progess against the planned outcomes

10.17 After the child has been placed on the Clitiebtection Register, the Core Group will
meet within 15 calendar days of the initial Child Protection Case Conference. The Core
Group will then continue to meet no less than every four weeks whilst the child is subject to
a Child Protection Plan.

10.18 Where the Initial Child ProtectioBaseConference (IGEC)s held in respect of an

unborn babythe first Review Conference is requiredtédke place within 10 working days

of the baby’s birth orCCwhithéverissoorest. @atewilb nt hs o
be set at the InitiaChild Protection Cageonferenceln all other cases, the first Review

Case Conference is required to be held within three months of the Initial Child Protection

Case Conference. After the first review, subsequent Revasg Conferences must be held

within six months of the previous Review Case Conference until the Child Protection Plan is
removed and the child is no longer on the Child Protection Register.

10.19 Child Protection Case Conferences will take péageguhbr intervals until the child is
no longer considered at risk of significant haonuntil they areremoved from the situation
in which they are at risk.

10.20 Aild Protection Case Conferenoey decide thatompulsory measures of

supervision are neged to ensure the child is protected. The professionals may think that

there is a need for a measure of residence enabling the child to be looked after in foster or
residential care. When this happens, thechild r ef erred t o theilChil dr
decide if there needs to be a children’s hea

10.21 The planning and decisiemaking processes which are managed by the Child

Protection Case Conference and compulsory measures of supervision are separate

processes. Children may be named on the Child Protection Register without being referred

to the Children’s Hearings System and vice v
professionals voluntarily and accept services and support and no computsasures of

supervision are necessary, then the support and supervision provided by the Core Group will

meet the care and protection needs of the child.

Children in care without a Compulsory Supervision Order

10.22 Children can become looked after and accommodated without referral to a
chil dr e nSestion2® & tha Ohilgiren (Scotland) Act 1888ines that thelocal
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authority has a duty to accommodate children whéhi KS LISNE2Y ¢gK2 Kl a 0685
them is prevented (whether oot permanently, for whatever reason) from providing them

GAUK adaadl ot S I OThi May 2kl plakiggyhe ehwiihlfostEr Qaters or

in a residential placement if this is available.

10.23 When children are accommodated the arrangemenhot compulsory and the local
authority need the child’s parents or <carers
are still in charge of making decisions abou
consent and agreement at any time. Iparent were to withdraw their agreemersbcial

work and the other professionals involved in supporting the child would assess whether

they thought the child would remain safe at home. If a parent withdraws their consent to

the support being provided or thiechild being accommodated, the local authority may

seek a Child Protection Order, if the risks are significant and immediate, or a Compulsory
Supervision Order through referral to the Ch

10.24 When a child is accommodated thecal authority must hold regular reviews of the
child s case (‘looked after child reviews’)
Supervision Order or whether they are looked after with parental agreement under section

25 of the Children (Scetin d) Act 1995. These Reviews invol
life, such as their social worker and teacher, and their birth parents or other important

family members, and those looking after them such as foster carers or residential social

workers.

10.25 In some circumstances, a child accommodated urdst5agreementcan be made

subject to a Permanence Order, direct adoption or a kinship care order, without the

invol vement of the children’s hearings syste
child is over the age of 12) do not oppose the Permanence OrddicAppn, then

permanence away from home can proceed via this route. The secti®teonanence

provides more information about permanence pathways.

0PK2f S ALSLANESHYO K
Childrenaged between 15antttT AY (G KS [/ KAyBt@WNB Y Qa | SFNAy 3Ia {
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are often our most vulnerable, victimised and traumatised children. It is essential that we
ensure heir wider needs are being met as these are often the drivers underlying their
2FFSYRAY I 0SKI @A 2 dzNIAG

Centre for Youth and Criminal Justice, 2016

1026 The Scottish Gover nmenWSAJs désigriedtb ensurey st em a
more streamlined and consistent planning, assessment and decision making for children

risk orinvolved in offending behaviowo thatthey receive the right help at the right time.

The principles of Wole SystemApproachar e gr ounded in Scotl and’ s

i mpr ovi ng ebkhinglGdting inRight fomEdryl ChildNCRC and the Council of
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10.27 The WSA is based on treating young people under 18 péageas children first,

rather than offenders, andvherever possibledivertingchildren away from formal youth
justiceprocessesu ch as t he Ch ysted and the caminidlgusticeisystgis S
also places responsibility upon the agencies and systems around the child rather than
locating this within the child and has a focus on building capacity of these systems and the
child to meet needs in a less harmful way.

1028 The years between 15 arid can be a time of significant transition fdrildren.

They may needdditional support to ensure thahey reach their potential and are diverted
from behaviours which arkarmful or potentially criminalWhilst they may physidly
resemble young adultghildren are not mini adultfyut are undergoing a period of rapid
development regarding identity, personality, confidence and which includes changes in their
brainstructure and functioningResearch tells us that the brain is not fully developed with
all the hallmarks and capacity for adult thinking uatbund themid-20s.Healthy
development can be compromisdxy exposure t@adverse childhood experiencegher
before or during this period of change.

1029 The whole systempproachis a way forll agenciego work together to keep
childrenunderthe age of 18 out of thadult criminaljustice systenwherever possible by

using the following strategies:

Early and Effective InterventiofEEI)

1030 PoliceScotland adopt a flexible approach to offendlmghaviourby childrenrather
than charging them with offeses unnecessarilgr al ways referring
Reporter EEI enables thBoliceto alert other agencies to concerns about the childidew
context which may be communicated through theghaviour andmpacting upon their
well-being.This helpsaddress needs which may be driving the offending behaviour and
prevent future offending or antisocial behaviour by providing timely and propoétie

interventions

Diversion from Prosecution

1031 Bringing young people into the criminal justice system for-level offences often

results in increased offendidgecause formal system contact is a significant factor in further

t hem

offending behaviourOffering alternatives to formal prosecution can change young people's
behaviour by targeting the underlying cause of the offending e.g. amg@agement,
substance misuse or childhotchuma. It also provides, as in EEI, an opportunity for quicker
responses that are individualised and bespoke to the individual child and their situation.

1032 When it is necessary for offending behaviour to be addressed in a formal justice

setting, the WSA r o mot es

r emi t teaihgasta preferredcoptions(4Br e n’ s

Criminal Procedure (Scotland) Act 198%cluding for the High Court anti&iffsin
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response to a child brought before the court for offendiripwever, this is only available
for children up to the age of 17 years asidmonths and not available if a child has been
convicted of an offence for which the sentence is fixed in law.Yidneng Person Journey

provides a full and detailed interactiyv
justice.

¢tKS / KAfRNBy®ma | SFNAy3Ia {eads

1033 Ch i | deasngs asdPanel Membes play a vital role in ensuring that all children

e

receive the right support to make successful transitions into adulthood and independence.

To achieve the best outcomes for all childrerhdhe SystemApproachencourages agencies
to adopt the following practices:

1.a2NBE OKAf RNBY NBYAGUGSR FTNRY O2dz2NIi 2 GKS

disposd. Where thecourtr e mi t s a ¢ a s earing for advice dr detisiemaking’ s

by the hearing, the hearing should provide the court with clear information about what
intervention by the local authority is availabledaplanned to tackle offending behaviour.

Where aspects of a c beridughdrmsto diherds, anuliagency riskp o s e
procedures such as Care and Risk Management (CARM) should provide clear and evidence

basedprocesses andtrategies for maaging and reducing risk so that decisimakers can
be confident that children’ s sfeomtheahielto c
others or seliwithin the community.

2. Ensuring children continue to be subject toGompulsory Supervision@er (CSO)
beyond aged 16 (and up to age 18) when this is justified and appropri@@mpulsory
Supervision Orderare ended when the child no longer requires qarfsory measures of
supervision, and in reaching a decision on this, Panel Members should&otie
overarching principléhat an order isto be continuedif it is considered better for thehild
than if no order was in place

It is recommended thaCompulsory Supervision Ordense not terminated when the
following criteria apply:

w thechild has any outstanding offencewhich might lead to their being brought into
the criminaljustice system and potentialinto the prison systermwithout any
consideation of their underlying welfare needs

w thechildis not engaging with services or workempn-engagementan be asignal
of other problems and aeason to ensure compulsory meases of supervision are
in place.

w the childis being prosecuted in the criminal court or has been given a short
custodial sentene; if a child subject to &ompulsory Supervision Order
concurrently prosecuted in court, a continui@@mpulsory Supervision Ordean
provide them with additional oport, even if they are reluctant to accept that
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https://content.iriss.org.uk/youthjustice/fm-intro.html
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support, when going through the complex adult court system. It may also prompt
theoourt to seek t he eadngbetoee dispdsing oitee casér,i | dr er
allowing the option of remittal bek totheC h i | d r e n’ystenHa digpasal.g s S

3. Remaining on @&ompulsory Supervision Ordenablesthe O K A fieBd® fr guidance,
care and protection to continue to baddressedalongside work to tackle challenging or
offending behaviourand enables workvith family members to continudf the child

commits further offences (especially if committed whilst in secure care/custody) these are
more likdy to be dealt with througlt hi | dr en’” s heari ngs.

Maintaining theCompulsory Supervision Ordeain provide a significant amount of
continuing social work support during what may be a diffio@bsitionfrom residential or
secure care, or custody, into the community. Offending may indicate underigieds
which aCompulsoryQupervisionOrder can address.

Early termination of &ompulsory Supervision Ordesin hinder access to support from
continuing care and aftercargervices and asking or expectingtald to actively seek out
support 5 not always realisti¢f aCompulsory Supervision Orderterminated for achild

aced 16 orover,reg ef er r al t earing may hot de dvailabiai aslditibn to

thinking about thec h i d¢umdentsircumstanced?anel Membesshould consider the
potential benefits of compulsory measures of supervision in the medium and longer term.

4. Other factors that will bring about better outcomes farhildren:

w Conthnui ng caref ul ¢ on saridge of altermativa optiogstoc hi | dr e |
secure carg The 2011ActrequiresPanel Membes to consider alternatives to
secure, such asrmovement restriction condition(MRC), before a secure care
authorisation is maddnquiries should always be made as to what services and
support are available locally from the locattlaority before considering removing a
child from their home and community.

w Work is undertaken with the child, based on their needs and risks which are
recorded in the child’"s plan in order to

w End of care planning decisions should be
they are involved with the court system, but on meeting the developmental needs
of the individual.

5. Alternatives to secure care such asoMementRestriction Conditions can be used to

disrupt a pattern of offending behaviour. They should form part of a coherent and
individualised plan of intervention. ementRestriction Conditions will not be appropriate

for all children at risk of secure cat®wever,Panel Membes must considerMovement
Restriction Conditions as an alternative to secure accommodation and say why this has been
ruled out or included in &ompulsory Supervision Ordertheir written decisions.
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MovementRestriction Conditions could be used as part of@dan to support & h i detdrn s
and reintegration into their family after a period of separation.

It is vital that local authorities provideanel Membes with care plans that detail the

strategies and supports which are or will be put in placesttuce the likelihood of the

young person engaging further harmful behaviourThe care plan should include

contingency plans to ensure that a secure care recommendation is only made when it is the
most appropriate and proportionate option.

Youth Justice Routes to the
Children's Hearings System

Police Scotland charge a young person with an

offence
Y ;
~— Early and Effective Procurator Fiscal
Intervention
( ) ———
Action Diversion Criminal Court |
Voluntary :
Support Custodial |
Sentence |
I
Community |
Y Sentence I
M . |
Refer to CHS Refer to CHS for Advice |
or Disposal |
| ) |
I
I
I
(e 2d [ - |
I

A {SOBNY2RIUOGAZ2Y

1034 Secure care is the most intensive and restrictive fofralernative care. Aroung
person is detained in a secure care centre, designed to keep safe those children and young
people who pose a very high risk to themselves or/ancetiat a certain point in timelhe
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numbers of children and young people secured each year in Scotland are small
Nevertheless he deci sion to restrict any young per
immediate impact for that young person, and for theamily, friends and wider community.

1035 Children who require secure care have often experienced significant levels of trauma
in their lives which may not yet have been addressed. Research by KibldRoasidsecure

care centres found that the children they looked after had extremely high levels of Adverse
Childhood Experiences (ACES); physical abuse, emotional abuse, sexual abuse, emotional
neglect, domestic violence, parental ingpnment, parental separation/divorce. They may
have lived with mental illness or substance misuse at home (Johnson, Dan (Kibble) and
Mitchell and Barron (Rossie). Further information on ACEs can be found @iithé earning
Academy online cours&kesearch shows a nurturing, compassionate and therapeutic
approach is required to overcome early adverse experiences, rather than criminalisation or
a punitive approal, especially when the level of experience reaches the level of significant
childhood trauma.

1036 Secure care is not a punishment. It should never be used as a threat or as an
automatic option of last resort; it should be the most appropriate optionggoung person
who needs intensive support to recover from the trauma they have experienced, or be a
risk-assessed as the level of restriction required to keep a child, or others, safe.

1037 The same needsased approach should be used for children who are involved in
offending behaviour; the options open to Panel Members are the same regardless of the
reason for referral. Panel Members should avoid creating an artificial distinction between

‘of fending’” and ‘wel fare’ hearings; al/l chil c
Research conducted by thedinburgh Youth Transitions and Crime Stsiigngly supported
the children’”s hearings as originally envi sa

deeds,andspei fi cally highlighted violent behaviou
of vulnerability

1038 The research revealed thab year olds involved wiolent offendingwere
significantly more likely than their neviolentpeers to be victims of crimand adult
harassmat, be involved in selharming, take risks with their own healthave weak
relationships with their parents and educatiomave personality issuéeften impulsivity
and risk taking), have experienced family turbulence and social @dejoriy and hae
friends involved in offending.

Secure Care Centres
1039 There are currently five secure care centres in Scotland, offering 84 places. Four are

independently run by charitable organisationgich home children from all local authorities
and oneis operatedby the City of Edinburgh Counwiith space for six children

w Rossi e Youn gnNvatose (capacgy 18)r u s t
w Kibble Education and Care CenindPaisley (capacity 18)
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w Good Shepherd Centie Bishopton (capacity 18)
w St Mar y’' m Bishepbriggs (capacity 24)

1040 Placement in secure accommodation separates a young person femfamily and

community, schooling and familiar routines. Due to the limited number of secure centres,
often the distance between the place of secu
most important relationships can be substantial. Local auttes, secure centre staff and

the young person’s family may all need to in
support and maintain these relationships so that the young person can make a successful
transition back into their community at the erad the placement.

1041 Article 37 of the United Nations Convention on the Rights of the Child states that
deprivation of I|iberty “shal/l be usestd only a

appropriate period of tldomgbeenmployedvehéndhereissecur e
no ability to manage the risk to, or from, the child within the community and must be
reviewed within three months.

1042 When considering the placement of a child away from home, and at every review of

secure accommodain authorisation, Panel Members must consider what support services

are available in their community, whether these services are able to meet their needs and

the risks and vulnerabilities associated with the individual child. The minimum intervention

prind pl e must be at the ffor enfakingnt of Panel Men

1043 At every hearing where secure care is being consideredptbesdures and test for
secure accommodation authorisatianust be consulted and applied.

RO ¢NIyaArAdAaAzya FTNRY (KS / KAt RNBy Q:

1044 This section gives information for Panel Members to consider when making decisions
about when to terminate a child's Compulsory Supervision Ordemdrad happens
thereafter.

G/ F NS tSIFEOSNER 2FGSy adaNdHzZZ3ItS 2y GKSANI 22 dzNy ¢
to independence is just too great, and too many continue to experience problems that lead
to poorer outcomes than the generglopulation.£
Scottish Care Leavers Covenant, CELCIS, October 2015

1045 Childrenwho have had a background in care are more likely than their peers to have

poorer educational attainmentMore commonlythey experiencdongterm unemploynent

in later life.Care leavers can alsa@unterhigher levels of social problems such as

homelessness, contact with the criminal justice system, mental health grablnd self

harming behaviourA childwho ceases to be looked after is likely to continue to need

supportas he or she moves into adulthoothis should be an important consideraii at

the point of | eavirmnygemt he Chil dren’s Hearings
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1046 A Compulsory Supervision Order will usually be brought to an end in one of the
followingtwo ways:

wif a children’ s he aecdassargfordhe protetters, guiddncej s n o
treatment or control of the childthat an oder be continuedthe order should be
terminated
OR
w a Compulsory SupervisionOrdeii | | expire autom@Atically o
birthdayirrespectiveofthey oung person’s needs and circ
Termination of a @mpulsoryQupervisionOrder
1047 Thereare manyreasons why éocal authority mayecommendthata chi | dr en’ s

hearingterminate aCompulsory Supervision Ord&anel Members should consider the

overarching principl¢hat an order igo be continuedif it is considered better for thehild

than if no order was in plageahearingshouldnotb ase a deci sion to term
Compulsory Supervision Ordsolely on the followindactors

w The age of the childChildrenshould continue to be supported onGompulsory
Supervision Orddpetween the ages of 16 and 18 years when this is in their best
interests.Termination of aCompulsory Supervision Ord@ayincrease the
vulnerability of achildlivingin a placement provided by a local authoritythéy
decide to leave the placement of their own volition, asx@ unable to manage to
live independentlythey may not be able to return.

w Failure to engage with serviceblon-engagement with servicashichhave been
assessed as necessary is a reason for compulsory measures to be ilimace
effort should be made to provida range ofervices with which thehild can
engage, considering their individual needs and views, rather than terminating the
Compusory Supervision Order

w Thechild has outstanding offenceslT'ermination of &Compulsory Supervision Order
may mean thatny offending behaviouby a childs much more likely to lead to the
young persorbeingprosecuted irthe adult criminal justice syam, than if they
continued to be supported by the local authority, foster carers or residential. staff
Also, the existence of @ompulsory Supervision Ord@r not, may determine the
place where ahildaged 16 or 17 years will serve a custodial sentengeeriod of
remand for example in secure accommodaticatherthana young of fender
institution.

w Thechild has been given a custodial sentence by a criminal coArthildcan be
prosecuted and sentenced through the criminal caystem while subject to a
Compulsory Supervision Orddfrachild subject to aCompulsory Supervision Order
is simultaneously prosecuted in courgémaining on &Compulsory Supervision
Ordercanprovide them with additional support, for example menkedalth or
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addiction services, whilst going through the complex adult system. It could allow for

thec h i Widkr care needs to be addressed, family work to continue and could also

result in any furber offencs bei ng dealt with through th
System.

w To meetthird-party requirements ACompulsory Supervision Orde&hich includes
a measure of residence will state the place in which the éhildgally required to
reside.Some providrs of private housing and/or residential care may not provide
accommodation for a child subject taGompulsory Supervision Ordehich
stipulates residence in their premises. If a measure with@oepulsory Supervision
Orderis making it difficult fortie child to reside in a specific place, the hearing can
continue theCompulsory Supervision Ordeithout such a measure. This should
enable the child to move into supported lodgings and receive the support and
protection of aCompulsory Supervision Ordehile not removing the discretion of
the throughcare provider to terminate the placement if that is necessary. In those
circumstances the local authority is responsible for providing appropriate housing
for the child.As always, a measure is only toibeluded if it would be better than
not including the measure.

Planning for transition

1048 Underthe2011 Acifad i | dren’ s hearing terminates a
Orderit must:
(a) consider whether supervision or guidance is needed by the, emtti

(b) if so, make a statement to that effect.

On terminating theCompulsory Supervision Ordéirthe hearing determines that
supervision or guidance is still required, this should be recorded as a statement in the
Record of Proceedings.

1049 ! OKAf RNBYy Qa KSI NA \Campadérg Saparvisigh0idevith@UNY A y I G S
a clear plan setting out how the child will receive any necessary support, supervision or

guidance in the future.Implementation authorities have a legal duty to provide aiieg

with a Pathway Plarwhen making a recommendation to terminateCampulsory

SupervisionOrder Thi s plan may form part of the | ar
assessment odoingwelare nebds hnd incdudeqgroposals for how these will

be addressed immediately after ti@ompulsory Supervision Ordends, and into

adulthood.

1050 As many care leavers will need ongoing support, the involvement of adult services
and contingency plans should be included within the Pathway. Pldearing considering
termination of aCompulsory Supervision Ordgnouldexplore what plans and/or

safeguards are in place to ensure that the young person will still be able to access support
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after the @mpulsorySupervisionOrder ends.
SO ! FTGSNDFNB HINBR O2ydAydziy3a O

1051 The national average age whichyoung peopldeawe home is now approximately

25 years oldThe average age at which young people leave care in Scotléetdysen 16

and 18 years oldThe2014 Actaims to close this gap by extending the age up to which care
leavers can receive support from their local laortity. Continuing Care and Aftercare
provisions allow children and young people in care to benefit from the same financial and
emotional stability as their peers who are supported by family members.

1052 Legislation defines any child or young persatject to aCompulsory Supervision
Ordera s ‘ | o owhetldertrey areaasidingt home or away from home_egislation
defines' Car e asagaung@asonaged 25 years or under who ceased to be looked
after by a local authoritpn, or at any timeafter, their sixteenth birthday:.

1053 When considering termination af Compulsory Supervision Ordgrarticularlywhen
the childisapproaching their 16th birthdayPanel Membes should le aware of care
|l eavers’ entit| ecodimnuingscare. 0 aft ercare and

Aftercare and Continuing Care Flowchart

1054 If a young person is subject to a Permanence Order or is accommodated voluntarily
under s.25 of the Children (Scotland) Act 1995 on theirldighday, different legal

provisions apply. Morenformation on the different legal provisions can be foumgte. This
flowchart shows the support available to
System.
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https://www.celcis.org/files/1914/6470/1754/2016_CELCIS_flow_chart.pdf

Legal Status on the
Child's 16th Birthday

CSO away
from home

If Continuing Care
is appropriate

Pathway
Assessment

CSO terminated
but can remain in
placement up to 21

Placement ends
when appropriate

Y

Aftercare - support
may continue until
26th birthday

1
If Continuing Care
is not appropriate

Y
Pathway
Assessment

'

CSO terminated
but can remain in
placement up to 21

'

Placement ends
when appropriate

'

Aftercare - support
may continue until
26th birthday

CSO at
home

Pathway
Assessment

CSO terminated
only when it is no
longer required

Aftercare - support
may continue until
26th birthday

Aftercare

1055 * Aftercare’ I's the term used dldorgoengcr i be
person by a loal authority to help them to make a successful transition into adulthdiog.
definedas’' advi ce, guidance and as s iascommodat®n,
help to find accommodatiorfinancial support or educational support suchligsracy and
numeracy courses a@mployment opportunities such deelp with job applications or
interviews.

and m:

1056 Alocal authority is legally required to provi@elvice, guidance and assistartoe
young people who have ceased to be subject @oanpulsory Supervision Orden or after
their 16" birthday until their19" birthday unless they are satisfied that the child or young
person’s wel f ar & Aghic261s eligilkolity foafteraane serviees wats .
extended to care leavers up to theagf 25 years. The 2014 Act empowers care leavers
aged between 19 and6to ask for help by way of aftercare servicAtthough legally not
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required to do so, a local authority has the power tmtinue providing aftercare to care
leavers beyond their 26birthday.

Part 10of the 2014 Act sets out the law aboutercare. A quick guide for children and
young people can be fourttere.

Continuing are

1057 * Continuing care’ i's a | e@oatihuingp@memaest abl i
y oung pighttsremainsving in the place where they are settled and with people

with whom they have existing relationshigsapplies tochildren andyoung people subject

to aCompulsory Supervision Ordeith a measure of residence away from homekinship,

foster or resi@éntial care

1058 Continuing care means the local authority is legally obliged to continue to provide
the accommodation (placement) and other assistance that was being provideda@ a
leaver immediately before theiCompulsory Supervision Ordeasterminated until the age

of 21 yearsThe only exception is that young people do not have a right to continuing care
in secure accommodation.

1059 When considering whether to terminate &ompulsory Supervision Ordevith a

measure of residence the heafil & K2dz R SELX 2NB 6KSGKSNI 02y iA
existing placement is necessary and what arrangements are in place or being considered.

If the local authority is not recommending continuing care what is the alternative plah?

the placement is ndonger viable the local authority has a duty to identify and provide a
satisfactory alternative and any other suppo
welfare.

1060 Research tells us that positively delaying the age of leaving caeecistical factor

in improving outcomes for care leaver€ontinuing care islesignedo supportacare

| e a wmdudtensition out ofa local authority placement whilst enabling miEnance of
strong and positive relationships betweerchild andthe adults looking after thermto
adulthood.

Part 110of the 2014 Act addresse$tarcare A quick guide for young people can be found
here.

1061 The following examples demonstrate how aftercare and continuing care can operate
to help improve longeterm outcomes for young people:
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http://www.legislation.gov.uk/asp/2014/8/part/10/enacted
https://www.cypcs.org.uk/ufiles/Right-to-Care-Extra-Info---Part-10.pdf
http://www.legislation.gov.uk/asp/2014/8/part/11/enacted
https://www.cypcs.org.uk/ufiles/Right-to-Care-Extra-Info---Part-11.pdf

-

ﬁ Example

David has been living in a residential home since he was 14. David is nidis sbcial

worker is recommendinthe hearing terminate hi€ompulsorySupervisionOrder which

presently contain& measure of residencéle has been actively encouraged to stay in his

placement and delay moving on to more indegent living until he is readypavid

understands that makingpo many changes at once magt help him in the long term.

David has just left school and has obtained an apprenticeship as a joiner. His key worker is
helping him explore future housing optian&hen Davids ready to make a move to new
accommodationhis trusted key workewill provide him with orgoing support. David

knows he wil/l be welcome to return for meals
activities of the residential home as a matter of course.

e

ﬁ Example

Claire has been living in hirster placement since she was.1®hes about tocelebrate her
18" birthday.Her @mpulsory Supervisio@rder with a measure of residence is due to
expire. Clairdnasa place at a localniversity. Claire and her cardrave agreed a plan with
her socialworkerthat she will continue to stay wither carer at weekends and holidays (as
most students withfamilieswould be able to dp The Local Authority hadready registered
Claire’ s f suppored cacrandwilt mamtaint ah e cfiaanc&alallowance

to make sure that she can continue to accommodate and supplaite.

Further Reading

w Centre for Youth and Criminal Just{€ZyCJased at the University of Strathclyde.
The CYCJ website contairseful information aimed at supporting improvement in
youth justicein Scotland including:

- The Young Person
- Youth Justice Practice Guide

- The Journey through Justice

- Secure Care in Scotland: Young Peopl

w Rightto Care Flowchart The Chil dren and Young Peopl e
(CYPCS). CYPCS and Who Cares? Scotland have created a detailed flowchart to
explain young people’s rights to continui

w Sottish Care Leavers Covena@ELCIS (2015). This document was created by an
aliance of organisations to support the implementation of aftercare for young
people.

s Journey
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http://www.cycj.org.uk/
https://content.iriss.org.uk/youthjustice/
https://www.cycj.org.uk/resource/youth-justice-in-scotland-guide/
https://content.iriss.org.uk/charged/
https://cycj.org.uk/wp-content/uploads/2017/10/Secure-Care-Young-Peoples-Voices.pdf
https://www.cypcs.org.uk/ufiles/Right-to-Care-Flowchart-FINAL-pdf1.pdf
http://www.scottishcareleaverscovenant.org/

w Staying Put Scotlandhe Scottish Government (2013). These principles inform local

authority practice and decision making when planning transitions for young people.

w Whole System Approach to Young OffendiflgeScottish Government (2011)A
further explandion oft he Sc ot t i s kvhole8/stenAppnmeemtd ™ s
working withyoung people who offend.
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http://www.gov.scot/Resource/0043/00435935.pdf
http://www.gov.scot/Topics/Justice/policies/young-offending/whole-system-approach

Hyperlinked Index
Adoption

Advice hearings

- adoption or permanence
- criminal offence
Advocacy

Age

Appeal Rights
Attendance

Child

(hild Protection Order

- 2"dworking day hearing

- 8" working day hearing (grounds)

| KAt RNBy Qa
-Children’s Heari
Chairing hearings

Compulsory SupervisioOrder (CSO)
- requirements
- review hearings

Contact

- measures

- sibling contact

- parental contact

Continuity

Decisions and reasons
- Record of Proceedings

Deemed relevant person
- test for deemed relevant person status

Deferring decisions
- Interim Compulsory Supervision Order

| SI NAyYy 33
ngs

- interim continuation of a CSO

- interim variation of a CSO

Domestic abuse

Early reviews
-options at review hearings

Effective participation

- a Solicitofs role in a hearing

- referral to SLAB
- challenging behaviour

Exclusion from hearings
- tests for exclusion
- attendance summary

Grounds
- referral process

Legal representation

Scotl and
Non-disclosure

withhold the
- procedure

- withholding information

- test for nondisclosure
Observers

Participation Individuals
Permanence

Pre-Hearing Panels

PPAs
- right of attendance

/I KAt REINEQ a

Reports
- preparing for a hearing

{Mevgriest\Restriction Condition

chil d’
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Recording proceedings

Relevant person
- attendance
- definition

Safeguardes
-Chi | dr safegusrdePanel
- appoint aSafeguarder

Secure accommodation

- secure accommodation authorisation
- test for secure accommodation

- information on secure care

- emergency secure transfers

Views of the child
- overarching principle
- confirming the views of the child

Warrant to secure attendance
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