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There are three overarching principles contained in the 2011 Act which must be applied
when hearings are making decisions about a child:

e The need to safeguard and promote the welfare of the child throughout the
child’s childhood is the paramount consideration.

e The child must be given an opportunity to express a view and, if the child
chooses to express a view, Panel Members must have regard to the child’s view,
taking into account the child’s age and maturity.

e An order can only be made if the children’s hearing considers it is better for the
child that a Compulsory Supervision Order, or warrant, is made than if it is not
made.

It is important to separate these principles from the Panel Members’ reasons for making a
decision. For example the written reasons for making a decision could not simply record
‘that it is in the child’s best interests.” The written reasons should specify why the Panel
Members believe that the decision is in the child’s best interests.

a. The need to safeguard and promote the welfare of the child

throughout the child’s childhood is the paramount consideration
s25

1.1 This principle is sometimes called the ‘paramountcy principle’, ‘the welfare principle’
or the ‘best interests of the child principle’. It applies to children’s hearings, pre-hearing
panels and the courts when making decisions about children. This principle reflects Article 3
of the United Nations Convention on the Rights of the Child which says the welfare of the
child should be a primary consideration of the decision maker.

1.2 This principle means that when making decisions about children and young people
every children’s hearing should have as its paramount consideration, that is above all else,
the welfare of the child throughout the child’s childhood.

1.3 Panel Members therefore should consider the longer term impact of the decisions
they take for the child, and weigh this alongside the risks and benefits of proposals in the
short or medium term.
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1.4 ‘Welfare’ can include all parts of a child’s life, for example the physical, emotional or
educational needs of the child.

When considering a measure of residence, a hearing should take into account all the
available options including the child remaining at home, residing with kinship carers,
residing with Foster Carers or a residential home setting. The short term benefits of one
type of care may be more prominent. That should not be the only consideration — Panel
Members should think about which type of care would be most likely to provide stability
and safeguard the child’s welfare in the long term.

1.5 There is one exception to this principle. In limited circumstances, in order to protect
members of the public from serious harm (whether physical or otherwise), a children’s
hearing must make a decision which is not consistent with the requirement to have the
child’s welfare as the paramount consideration. In such cases, the welfare of the child
becomes a primary consideration. This may apply, for example, where it is necessary to
authorise placement in secure accommodation for a child who has committed a serious
offence against a member of the public and the child is assessed as likely to carry out further
dangerous or high-risk behaviours.

Delays in Proceedings

1.6 Panel Members should consider whether any delay in proceedings would negatively
affect the child’s welfare. While delay is sometimes necessary to ensure Panel Members
have all the information they need to make an informed decision, it is important to consider
the reason for any deferral against the impact this will have on the child’s welfare. You can
read more about how to reduce unnecessary drift and delay in Part 2, Chapter 9.

Exceptions to the ‘welfare principle’

1.7 There are some legal tests which are factual tests. These tests include ‘whether or
not an individual meets the criteria to be deemed a relevant person’ or ‘which local
authority should be the implementation authority’ named in a Compulsory Supervision
Order. This means that the welfare of the child is not a relevant factor in deciding whether
or not the legal criteria are met. The decision of the panel is restricted to whether or not the
legal test is satisfied. See Chapter 2 for more information on the legal tests.
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ﬁ Example

The hearing has been asked to consider whether a father’s cohabiting partner should be
deemed a relevant person. All responsibility for the child is shared equally between the
couple, including the day to day care and some important decisions, as well as routine
decisions. The child is three years old. They have lived as a family throughout her life. It is
likely that the father’s cohabiting partner would meet the relevant person test that she has,
or has recently had, significant involvement in the upbringing of the child.

Even if the hearing was convened because the partner had caused harm to the child, this
will not affect whether or not they meet the statutory test and should not be taken into
consideration. The relevant person’s actions do not determine what should be their rights.

b. The child must be given an opportunity to express a view and, if
the child chooses to express a view, Panel Members must have
regard to the child’s view, taking into account the child’s age and
maturity (s27)

1.8 Providing the child with an opportunity to participate is an essential feature of a
children’s hearing. This principle applies to all parts of a children’s hearing, including pre-
hearing panels. A child of any age should be supported to provide a view unless Panel
Members consider that they are not capable of forming a view. The child must be given an
opportunity to provide their views in a way that they prefer, for example by writing a letter
or recording a video. If the child does not have a preference, or if the preference is
unreasonable in the circumstances, views should be provided in a way which is suitable for
their age and stage of development and in accordance with each child’s needs.

1.9 Panel Members are not obliged to make a particular decision only because the child
wishes it. The child’s welfare is the paramount consideration for Panel Members. There will
be situations in which the children’s hearing’s decision does not reflect the child’s views. If a
children’s hearing does make a decision which is different from the child’s view, Panel
Members should explain to the child why they have done so, and explain why they did not
follow the child’s views in the hearing’s written reasons for their decision.

1.10 Reports submitted to the hearing should contain the child’s views, as far as these are
known to the report writer. At the beginning of the hearing the chairing member should ask
whether the views of the child are accurately reflected in the reports submitted in advance
of the hearing.

1.11  Some children may not want to give their views personally to Panel Members at a
children’s hearing. They should not be forced to do so.
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The child’s attendance and their views

1.12 There is no expectation or legal requirement that a child must be present at the
hearing to share their views. Even if the child has been excused from attending the hearing,
their views can be given to the hearing in other ways. Panel Members must have regard to
the child’s views in whatever way these are communicated.

1.13 A child may choose to share their views in many different ways. For example:

e the child can be accompanied by a representative or advocacy worker to help them
be involved in the discussion, in particular to share the child’s views, or to support
the child to share their own views, at the hearing;

e the hearing may defer the hearing to another day to enable the child’s views to be
ascertained by a trusted adult outwith the hearing;

e aSafeguarder may be appointed to speak with the child;

e the child could complete an ‘All About Me’ form in advance of the hearing;

e the child may choose to record their views on a video statement to show the
hearing;

e the child may use a digital participation tool such as an avatar or Mind Of My Own.

Example

If a pre-hearing panel has been convened to consider excusing a child’s attendance from
an upcoming hearing, the panel must examine the child’s situation against the criteria
for excusal and decide if the relevant legal test is met. It is not appropriate to insist a
child attends a hearing only to gather their views if there is good reason to excuse their
attendance. If the child is too young to understand the hearing or the child’s mental,
physical or moral welfare is likely to be put at risk by attending, a trusted adult, social
worker, advocacy worker or Safeguarder, can obtain the child’s views before the
hearing and present them to the Panel Members.

Speaking to the child alone

1.14 If appropriate, Panel Members may ask to speak to the child on their own or without
all other participants being present. This request should be phrased “we would like to speak
to you” to avoid putting the child in a position where the child is seen to be asking to speak
to Panel Members separately from their parents or carers.

1.15 All relevant persons and their representatives have the right to be present
throughout the entire hearing. The child has no automatic right to speak to the Panel
Members on their own. The chairing member may ask relevant persons to agree to leave
the hearing room to allow Panel Members to have a conversation with the child without
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other adults present. Panel Members should think carefully about how to word a request to
relevant persons to leave the room voluntarily. They should be asked if they would be
willing to leave the room, rather than being told to leave. The chairing member cannot
exclude relevant persons or their representatives against their wishes unless there is
evidence that their presence is preventing the child from giving their views freely.

1.16 Panel Members can only exclude a relevant person or their representative without
their agreement if the relevant legal test is satisfied. See the attendance section for more
information on excluding relevant persons and the need to provide information about the
content of discussion in their absence to relevant persons when they re-enter the hearing
room.

c. An order can only be made if it is considered better for the child
than if no order was made (s28)

1.17 This principle is sometimes referred to as the ‘no order principle’ or the ‘minimum
intervention principle’.

1.18 A children’s hearing must be satisfied that making an order will bring about a
demonstrable benefit to the child. This principle also applies to any measures included in
the order so the hearing must be positively persuaded that any measure included in the
order is necessary for the child’s welfare. The reason or reasons must be stated in both the
oral and written reasons provided by the hearing.

1.19 Itis important to separate the overarching legal principle from reasons for making a
decision. For example, the written reasons for making a decision should not just say that the
‘Panel Members felt the order was necessary as it is in the child’s best interests’. The
written reasons should say why the Panel Members believe that the order is necessary and
what benefit making the order will bring to the child.

Example

If a parent has not been involved in the child’s life for many years and has not asked for
contact, applying the minimum intervention principle means that it would be difficult to
justify including a measure prohibiting contact in a Compulsory Supervision Order because
there would be no need for it. However, if the parent indicates that they will seek contact,
the hearing may be justified in deciding to make a measure restricting contact and should
give reasons why there should be no contact.
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This section contains all of the tests Panel Members may have to apply in children’s
hearings. They are listed here as a reference list. More detailed information on each test
and examples of how they may be put into practice can be found by following the link to the
relevant section.

a. Excusing a child from attending a hearing
2.1 A child can be excused from attending the hearing, or part of the hearing, if:

(a) the hearing relates to a schedule one or sexual offence ground and the
attendance of the child at the hearing, or part of the hearing, is not necessary for a
fair hearing

OR

(b) the attendance of the child at the hearing, or part of the hearing, would place
the child’s physical, mental, or moral welfare at risk

OR

(c) taking account of the age and maturity of the child, the child would not be
capable of understanding what happens at the hearing, or part of the hearing.

The attendance section contains more information on applying this test.

b. Excusing a relevant person from attending a hearing
2.2 A relevant person can be excused from attending the hearing, or part of a hearing, if:

(a) it would be unreasonable to require the relevant person’s attendance at the
hearing or part of the hearing;

OR

(b) the attendance of the relevant person at the hearing, or part of the hearing, is
unnecessary for the proper consideration of the matter before the hearing

The attendance section contains more information on applying this test.
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c. Deem or undeem a relevant person

2.3 A person must be deemed, or continue to be deemed, a relevant person if:

the individual has (or has recently had) a significant involvement in the upbringing
of the child

The relevant person section contains more information on applying this test.

d. Making a Compulsory Supervision Order (CSO)

2.4 A children’s hearing should only make, continue, or continue and vary a Compulsory
Supervision Order if:

the hearing is satisfied that the Compulsory Supervision Order is necessary for the
protection, treatment, guidance or control of the child.

The Compulsory Supervision Order section contains the three requirements for a valid
Compulsory Supervision Order.

e. Making an Interim Compulsory Supervision Order (ICSO)

2.5 A children’s hearing should only make a first Interim Compulsory Supervision Order
if the child’s circumstances are such that for his or her protection, guidance, treatment or
control it is necessary as a matter of urgency that the Interim Compulsory Supervision
Order be made and the child is not already subject to a Compulsory Supervision Order.

The Interim Compulsory Supervision Order section contains the three requirements for a
valid Interim Compulsory Supervision Order and further information.

f. Making an interim variation of a Compulsory Supervision Order

2.6 A children’s hearing should only make a first interim variation of a Compulsory
Supervision Order if the child’s circumstances are such that for the protection, guidance,
treatment or control of the child it is necessary as a matter of urgency that the interim
variation of the Compulsory Supervision Order be made and the child must already be
subject to a Compulsory Supervision Order.
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The review hearing section contains further information on interim variations of Compulsory

Supervision Orders.

g. Non-disclosure of information

2.7 A children's hearing need not disclose to a person any information about the child to
whom the hearing relates or about the child's case if disclosure of that information to that
person would be likely to cause significant harm to the child.

The non-disclosure section contains full information on the different ways information can
be withheld.

h. Secure accommodation authorisation

2.8 A children’s hearing may consider secure accommodation authorisation if one or
more of the following criteria are met:

(a) the child has previously absconded and is likely to abscond again and, if the
child were to abscond, it is likely that the child’s physical, mental or moral welfare
would be at risk

OR

(b) the child is likely to engage in self harming conduct

OR

(c) the child is likely to cause injury to another person

AND

Having considered the other options available (including a movement restriction
condition) a secure accommodation authorisation within the order is necessary.

The secure accommodation section contains further information.

i. Movement restriction condition

2.9 A children’s hearing may consider a movement restriction condition if one or more
of the following criteria are met:

(a) the child has previously absconded and is likely to abscond again and, if the child
were to abscond, it is likely that the child’s physical, mental or moral welfare would
be at risk; or

(b) the child is likely to engage in self harming conduct; or

(c) the child is likely to cause injury to another person

AND
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2. Whether the inclusion of the movement restriction condition is necessary for the
child.

More information about the Movement Restriction Condition criteria can be found here.

j. Opportunity to participate

2.10

A person must be afforded the opportunity to participate if:

the person is living or has lived with the child;

the person and the child have an ongoing relationship with the character of a
relationship between siblings;

the children’s hearing is likely to make a decision significantly affecting contact or
the possibility of contact between the person and the child;

ND

the person is capable of forming a view on the matter of contact between the person
and the child

More information can be found under opportunity to participate.

k. Excluding a relevant person or journalist

2.11

A relevant person, their representative, and/or a representative of a newspaper or

news agency, can be excluded from part of a children’s hearing for as long as necessary if:

(a) the chairing Panel Member considers that the conduct of the person is violent or
abusive

OR

(b) the conduct of the person is so disruptive that the chairing Panel Member
considers that unless the person is excluded, it would be necessary to end or
adjourn the hearing

OR

(c) the chairing Panel Member is satisfied that the presence of the person is
preventing the hearing from obtaining the views of another relevant person

OR

(d) the chairing Panel Member is satisfied that the presence of the person is causing,
or is likely to cause, significant distress to another relevant person

OR

(e) the hearing is satisfied that the presence of the relevant person is preventing
the hearing from obtaining the views of the child

OR

13
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(f) the hearing is satisfied that the presence of the person is causing, or is likely to
cause, significant distress to the child
OR

(g) the hearing is considering a non-disclosure request in respect of that person

The exclusion section contains further information.

l. Referring a child or relevant person to SLAB

2.12 A hearing can ask the Children’s Reporter to contact the Scottish Legal Aid Board
with a child or relevant person’s details if:

(a) for the purpose of enabling a child or any relevant person to participate
effectively in the proceedings before the children’s hearing it may be necessary that
the child or relevant person be represented by a Solicitor or counsel

AND

(b) it is unlikely that the child or relevant person will arrange to be represented by
a Solicitor or counsel

The section on legal representation contains more information.
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a. Hearing orders

e There are four orders which a hearing may make:
- Compulsory Supervision Order (COMPULSORY SUPERVISION ORDER)
- Interim Compulsory Supervision Order (ICSO)
- Medical Examination Order (MEO)
- Warrant to Secure Attendance

e Only one order may be in place at any one time, other than a warrant to secure a
child’s attendance which may be made with another of the orders

e A Compulsory Supervision Order and an Interim Compulsory Supervision Order must
contain:
- at least one specific measure
- an implementation authority (the local authority responsible for carrying
out the measures required by the order)
- a date on which the order will expire.

b. Measures

e there are nine separate measures which may be included in a Compulsory
Supervision Order or an Interim Compulsory Supervision Order

e there is an express duty on the panel to consider a contact direction at every hearing
when making, varying or continuing a Compulsory Supervision Order

e if no other measures are included in the order, the hearing must include a standard
measure which states that ‘the implementation authority shall provide supervision
and support to the child’.

a. Hearing orders

3.1 A hearing may make any of four legal orders. Three are interim orders pending a
hearing’s decision about whether or not a Compulsory Supervision Order is needed. The
2011 Act provides that there should only be one order in force at any one time, with the
exception of a warrant to secure attendance. For example, if a children’s hearing is arranged
to consider changing the arrangements in place for a child already subject to a Compulsory
Supervision Order, the hearing can only vary the existing Compulsory Supervision Order -
the hearing cannot make a separate Interim Compulsory Supervision Order.
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3.2 The four orders are:

e Compulsory Supervision Order

e |nterim Compulsory Supervision Order
e Medical Examination Order

e Warrant to Secure Attendance

Compulsory Supervision Order (CSO) (s83)

33 A hearing may make a Compulsory Supervision Order if it is satisfied that it is
necessary for the child’s protection, guidance, treatment or control. A Compulsory
Supervision Order is a substantive decision and should only be made following the
acceptance or establishment of the grounds for referral and a full discussion at a hearing.

The three requirements

3.4 There are three requirements for a Compulsory Supervision Order to be legally valid:

1. It must contain at least one of the measures listed below:

Vii.

viii.

the child resides at a specified place

authorisation for the person in charge of the specified place to restrict
the child’s liberty

non-disclosure (either directly or indirectly) of the specified place

a movement restriction condition

a secure accommodation authorisation

that the implementation authority arranges a specified medical
examination and/or treatment of the child, subject to the child giving
consent if of an age where he or she can provide consent

a contact direction (it is necessary that this be considered by each
hearing making, varying or continuing a Compulsory Supervision
Order)

any other condition which the child must comply with

the implementation authority carries out specified duties in relation to
the child.

Every Compulsory Supervision Order must include at least one of the measures listed
above and detailed below. In practice, many Compulsory Supervision Orders meet
this requirement with a measure regulating contact or stipulating where the child
should reside. Even if the child does not require to move residence, if necessary, the
hearing may specify which parent the child shall reside with, and that would be a
valid measure making the Compulsory Supervision Order legally competent.
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If none of these seem appropriate the hearing may make a general ‘standard’
measure that ‘the implementation authority will provide supervision and support
to the child’, to ensure that the Compulsory Supervision Order is legally competent.

Not every decision made by a hearing is a measure. Only the legal provisions
summarised above are measures which form part of a Compulsory Supervision
Order. Decisions, for example, that there should be an early review, or that the next
hearing should include one of the same Panel Members are procedural decisions.
Examples are listed in Chapter 6 'Further Decisions'. Procedural decisions alone are
not sufficient to make a Compulsory Supervision Order competent.

2. The hearing must specify the local authority which is responsible for giving effect
to the order.

This is called ‘the implementation authority’. The implementation authority is ‘the
relevant local authority’ which is defined as:

a) the local authority in whose area the child predominantly resides

OR

b) where the child does not predominantly reside in the area of a particular
local authority, the local authority with whose area the child has the closest
connection.

The question of ‘closest connection’ is a question of fact. Decisions should be based
on the facts of the individual child’s circumstances. Factors such as where the child’s
family members live, where the child has contact with family, and the future Care
Plan for the child may be relevant factors when deciding with which area the child
has the closest connection.

The welfare of the child is not a consideration when making a decision about which
authority is the implementation authority.

When considering the ‘relevant local authority’ no account must be taken of any
period of time in which a child lives in a residential establishment in a particular local
authority area as a result of the order. For example, where a child lives in a
residential placement in a different local authority area from where he or she
normally lives with his or her parents or guardian, the implementation authority
remains the local authority in which he or she would normally live, not the local
authority in which the residential placement is located.

The implementation authority may request that another local authority or health
board assist them to implement the Compulsory Supervision Order (s183(3)). In the
case of a health board, if the implementation authority considers that the health
board has failed to respond to the request without good reason, they may refer the
matter to Scottish Ministers.
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Although not a legal requirement, it is best practice for a representative of the
proposed implementation authority to be present at the hearing, where practicable,
or that the implementation authority has provided a report to the hearing. This is
particularly important where a local authority is proposing a change of
implementation authority.

3. It must specify ‘the relevant period’.

The relevant period is how long the Compulsory Supervision Order will last. The
relevant period begins with the day the hearing makes the order. The Compulsory
Supervision Order can last for a maximum of one year, or to the child’s 18th
birthday, whichever is earlier. The hearing must specify the date on which the
Compulsory Supervision Order will expire. This indicates the relevant period. Where
the order is continued, the relevant period can be specified by a hearing. Unless it is
in the interests of the child to identify a shorter period, the relevant period
specified by the hearing will be one year.

e

ﬁ Example

Decision: to make a Compulsory Supervision Order specifying Anytown local authority as the
implementation authority and having effect until and including 13t October 2022 s.91(3)(a).
The Compulsory Supervision Order includes a measure that Anytown local authority will
provide support and supervision to Logan.

Reasons: Logan has not been in touch with any support services or carried out the plan that
he attend school on a part-time basis. His school attendance has dropped and is now 63%
overall, 22% this term, with no signs of improvement. Logan has been charged (though not
convicted) several times by the Police despite persistent attempts by social work services to
redirect his behaviour away from offending. A Compulsory Supervision Order is now
required to provide substantial support to re-engage Logan with education and reduce his
offending.

3.5 When a Compulsory Supervision Order is in force and requires to be varied as a
matter of urgent necessity, an interim variation of the order is possible when the children’s
hearing is not able to make a substantive decision to vary the order. Interim variations of
the Compulsory Supervision Order can last up to 22 days.

3.6 Unlike Interim Compulsory Supervision Orders, interim variations are not stand alone
orders, they merely vary the existing Compulsory Supervision Order. There is no maximum

to the number of interim variations allowed. This means that there may come a time when
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEESR
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the Compulsory Supervision Order is due to expire. If the order is allowed to lapse, there will
be no order for Panel Members to vary on an interim basis. Therefore the priority of the
children’s hearing will be to review the Compulsory Supervision Order, making a substantive
decision if necessary, to ensure the order does not lapse and leave the child unprotected.

Interim Compulsory Supervision Order (ICSO) (s86)

3.7 An Interim Compulsory Supervision Order may be made only if there is no existing
Compulsory Supervision Order in place. If a Compulsory Supervision Order is already in place
and one or more of the terms of the order need to be changed, such as a change of address
or contact arrangements, and the hearing have deferred their decision, the children’s
hearing should make an interim variation. See the section on review hearings for more
detail.

3.8 The test for making an initial Interim Compulsory Supervision Order (ICSO) is that
the child’s situation is such that as a matter of urgency it is necessary for the protection,
guidance, treatment or control of the child that the Interim Compulsory Supervision Order
be made.

The three requirements

3.9 As with a Compulsory Supervision Order, an Interim Compulsory Supervision Order
must contain three elements:

1. It must contain at least one of the measures listed below:

i the child resides at a specified place OR a requirement to reside at a
place of safety away from the place the child predominantly resides;

ii. authorisation for the person in charge of the specified place to restrict
the child’s liberty

iii. non-disclosure (either directly or indirectly) of the specified place;

iv. a movement restriction condition;
V. a secure accommodation authorisation;
vi. that the implementation authority arranges a specified medical

examination and/or treatment of the child, subject to the child giving
consent if of an age where he or she can provide consent;

vii. a contact direction;

viii.  any other condition which the child must comply with;

ix. the implementation authority carries out specified duties in relation
to the child.

. It would be unlikely that an Interim Compulsory Supervision Order would be
required as a matter of urgency unless there is a need for one of the specific
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measures above to be put in place, such as a measure of residence or a contact
direction. However, if no other measure is necessary, the panel must include the
standard measure that ‘the implementation authority will provide supervision and
support to the child’.

It is worth noting that an Interim Compulsory Supervision Order made during a proof
application cannot include a requirement for the implementation authority to
arrange a specific examination of the child.

2. The hearing must specify the local authority which is responsible for giving effect
to the order.

The implementation authority is ‘the relevant local authority’. The relevant local
authority for a child is defined as:

a) The local authority in whose area the child predominantly resides;
OR

b) Where the child does not predominantly reside in the area of a particular
local authority the local authority with whose area the child has the closest
connection.

The question of ‘closest connection’ is a question of fact. Decisions should be based
on the facts of the individual child’s circumstances. Factors such as where the child’s
family members live, where the child has contact and what the future Care Plan for

the child’s residence is may all be relevant to deciding with which area the child has
the closest connection.

The welfare of the child is not a consideration when making a decision about which
authority is the implementation authority.

When considering ‘relevant local authority’ no account must be taken of any period
of residence in a residential establishment. For example, where a child lives in a
residential placement in a different local authority area from where he or she
normally lives with his or her parents or guardian, the implementation authority
remains the local authority in which he or she would normally live, not the local
authority in which the residential placement is located.

The implementation authority may request that another local authority or health
board assist them to implement the Compulsory Supervision Order. In the case of a
health board, if the implementation authority considers that the health board has
failed to respond to the request without good reason, it may refer the matter to
Scottish Ministers.
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Although not a legal requirement, it is good practice for a representative of the
proposed implementation authority to be present at the hearing, where practicable,
or to have otherwise submitted a report. This should be the case where a change of
implementation authority is being proposed.

3. It must specify ‘the relevant period’.

The relevant period is the length of time the order will last. The relevant period for
an Interim Compulsory Supervision Order is whichever occurs first:

e the date of the next children’s hearing;

e the disposal of a proof application by the Sheriff;

e aday specified in the order;

e a period of 22 days.

e

ﬁ Example

Decision: to make an Interim Compulsory Supervision Order specifying Anytown local
authority as the implementation authority and having effect until and including 26t
February 2022 at the latest s.93(5). The implementation authority will provide supervision
and support to the child.

Reasons: Over the last month, Mr and Mrs McDonald have not met with their social worker
or been in touch and the Police have attended the family home in response to two calls
about domestic abuse. Mark has not been seen at nursery in 10 days. His parents latest drug
samples were positive for opiates and they have missed their last two appointments with
drug rehabilitation services. As neither parent appeared at today’s grounds hearing, there
are serious concerns about the immediate safety of the children.

Further Interim Compulsory Supervision Orders (ICSOs)

3.10 A hearing may make a further Interim Compulsory Supervision Order (ICSO) if it is
satisfied that the child’s circumstances are such that it is necessary for the child’s
protection, treatment, guidance or control. The ‘required as a matter of urgency’ test
applies only to the first Interim Compulsory Supervision Order.

3.11 If achildren’s hearing has directed the Children’s Reporter to make a proof
application, prior to that application being determined, subsequent children’s hearings can
make up to a maximum of three Interim Compulsory Supervision Orders. In these
circumstances, a child may be subject to Interim Compulsory Supervision Orders for a
continuous period of up to 66 days. After the expiry of 66 days the Children’s Reporter may
make an application to the Sheriff asking for an extension, or variation, of the order.
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3.12 Where grounds for referral have been accepted or established there is no limit on
the number of Interim Compulsory Supervision Orders successive hearings can make.
However, Panel Members should consider the impact of repeated short-term decisions, and
the resulting uncertainty, on the child and relevant persons.

Interim Compulsory Supervision Order specifying the child be kept in a place of safety

3.13 Instead of specifying a place of residence for a child, the Interim Compulsory
Supervision Order may contain a measure which specifies that the child is required to stay
in a place of safety away from the place where the child predominantly resides.

3.14 For the hearing to make or vary a Compulsory Supervision Order to require that the
child resides at a place where the child would be under the charge or control of a person
who is not a relevant person, the hearing has to have received and considered a report from
the relevant local authority or implementation authority. This report should provide the
authority’s recommendations on:

a) the needs of the child

b) the suitability of the place or places to meet the child’s needs

c) the suitability of the person who would have charge or control over the child to
meet the child’s needs.

3.15 The implementation authority must confirm to the hearing that they have carried
out the procedures and gathered information to satisfy Regulations 3 and 4 of the Looked
After Children (Scotland) Regulations 2009. Information about the proposed carer(s) is
required for the hearing to make a substantive decision (‘carer profile’). If a carer profile is
not provided, the hearing should consider making an Interim Compulsory Supervision Order
including a place of safety measure. The hearing cannot make a Compulsory Supervision
Order without full information.

3.16 If the hearing is considering making an Interim Compulsory Supervision Order with a
measure of residence away but no suitable placement has yet been identified, the hearing
should carefully weigh up the risk to the child in the short term against the distress and
uncertainty the child may experience knowing they will not return home but also not
knowing where they will be staying for the immediate future.

3.17 In essence, the hearing must consider carefully whether it is better for the child to
move on an unplanned basis immediately, than to remain where they are until a deferred
hearing can be arranged and a suitable placement identified. Panel Members must clearly
identify their reasons for deciding upon either option. This is consistent with the
overarching principle of keeping the welfare of the child throughout their childhood as
paramount at all times and the need to consider the short, medium and long-term effects of
Panel Members’ decisions.
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Decision: to include in the order a requirement that the child reside at any place of safety
away from where he/she predominantly resides

Reasons: Over the weekend, the Police were called to a serious incident in the family home
where the children were present. A fight took place between Mr Farmer and several men,
all of whom were using drugs and drinking heavily. Mr Farmer was unable to care for the
children safely and still does not accept they were at risk. Since Saturday, the children have
been staying with their maternal grandmother and are happy, safe and settled in familiar
surroundings. Unfortunately, this placement may not last due to Mr Farmer’s threatening
behaviour. A place of safety Interim Compulsory Supervision Order will allow the children to
be kept in a safe place until the grounds are heard, even if their grandmother is no longer
able to look after them.

Medical Examination Order (MEO) (s87)

3.18 Achildren’s hearing can make a Medical Examination Order if the hearing considers
that the child has an unmet medical need. This can be either a physical or psychological
need.

3.19 A Medical Examination Order can be made only if a ground for referral has been
accepted or established but no Compulsory Supervision Order is yet in place. If there is an
existing Compulsory Supervision Order in place then an interim variation to the Compulsory
Supervision Order should be considered instead with an appropriate measure directing the
implementation authority to arrange a specified medical examination and/or treatment for
the child.

3.20 A Medical Examination Order may be made where the hearing is satisfied that it is
necessary for the purposes of obtaining further information, or carrying out any further
investigation, needed before the subsequent children’s hearing.

3.21 A Medical Examination Order is an order authorising any of the following measures
for the relevant period:

the child attends or lives at a specified clinic, hospital or other place

a specified local authority arranges a medical examination of the child
non-disclosure (either directly or indirectly) of the place where the child is to stay
a secure accommodation authorisation

a contact direction

any other condition to ensure the child complies with the order.
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3.22 The Medical Examination Order must include at least one of the above measures.
However an Medical Examination Order does not require a measure requiring a medical
examination of the child.

3.23 All medical measures, whether included as part of a Compulsory Supervision Order,
Interim Compulsory Supervision Order or Medical Examination Order, require that the child
consent to the medical examination or treatment if the medical practitioner is satisfied that
the child is of an age and level of maturity to understand the nature and possible
consequences. There may also be circumstances where a medical practitioner is unwilling to
undertake the examination, or considers that parental consent is required.

3.24 The ‘relevant period’ for a Medical Examination Order is whichever comes first: the
beginning of the next children’s hearing; a day specified in the order; a period of 22 days.
Further Medical Examination Orders can be issued by subsequent hearings, however the
hearing should consider the impact of one or more deferred hearings on the child and
relevant persons.

3.25 In some situations, it will be necessary for Panel Members to decide whether to
issue an Interim Compulsory Supervision Order or make a Medical Examination Order.
Where the principal issue of concern to the children’s hearing is that the child receives a
medical assessment or examination, a Medical Examination Order is likely to be the most
appropriate order. In other circumstances, including when medical treatment is required, an
Interim Compulsory Supervision Order may be the most appropriate order.

Warrant to secure attendance (s88)

3.26 A warrant to secure attendance gives a Police Officer the power to search for and
apprehend the child, keep the child in a place of safety, and bring the child before a
children’s hearing. The Police Officer may break open lockfast (locked) places if necessary.

3.27 A warrant to secure attendance can only be issued on the application of the
Children’s Reporter. The hearing cannot grant a warrant of its own accord. Where an
application has not been made by the Children’s Reporter, but Panel Members think a
warrant to secure attendance should be considered, they can ask the Children’s Reporter to
consider making an application. However, the Children’s Reporter cannot be required to
make the application and may decline to do so.

3.28 A warrant to secure attendance at a children’s hearing should be issued only in those
situations where it seems no other way of securing the child’s attendance at the hearing is
possible. It must be used proportionately; the hearing should have considered and ruled out
all other options to obtain the child’s attendance. Panel Members should also be satisfied
that the attendance of the child is needed in order to make a decision.
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3.29 Where an application is made by the Children’s Reporter, the hearing should enquire
whether the child is aware of the hearing, for example because they have been sent a letter
by recorded delivery post saying that they must attend that hearing, and that receipt has
been confirmed. If it seems that the child is unaware of his/her duty to attend the hearing,
Panel Members should issue a warrant to secure attendance only in exceptional
circumstances. This may be where, for example, knowledge of the hearing would place the
child at greater risk, such as in a case of forced marriage, when a child has been reported
missing, or where the child has repeatedly failed to attend previous hearings and there is no
realistic prospect of the child attending any future hearing.

3.30 The hearing should consider alternative options in the first instance. For example, a
social worker, representative or advocacy worker might help the child travel to the hearing
or the child may need to be notified again of a further hearing.

3.31 Where the decision is to issue a warrant to secure attendance, the warrant may
contain a measure prohibiting the disclosure of the child’s address or a secure authorisation
if appropriate.

3.32 A warrant to secure attendance can last for a maximum of seven days from the time
the child is first detained. It will come to an end if the child attends a children’s hearing
before then. Where the warrant is issued by a Sheriff the maximum length of detention is 14
days.

3.33 In practice, when a child is detained on a working day, the Children’s Reporter will
arrange a hearing to take place on the same day, wherever practicable, so that the child can
be found and brought before a hearing quickly.

b. Measures

3.34 The following measures may be attached to a Compulsory Supervision Order or
Interim Compulsory Supervision Order. There must be at least one measure attached for a
Compulsory Supervision Order to be valid. Some, such as a contact direction or a measure
stipulating a child’s residence, will be used regularly. Panel Members should be aware of all
measures available.

i. The child resides at a specified place

3.35 This could be a residential establishment, such as a children’s home or a residential
school, with foster carers, relatives, or with a parent.

3.36 The children’s hearing can name any place of residence for the child. As with all
other measures, the agreement of the implementation authority is not required. In practice,
however, a Panel Member should name a place of residence only if they are satisfied there
is an available place for the child.
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3.37 If the implementation authority cannot immediately fulfil the requirement of the
measure, for example, if the named residential establishment is fully occupied, the
legislation allows the local authority to arrange the child’s temporary residence in a place of
safety for up to 22 days while they try to fulfil the measure. If, after this period, they still
cannot fulfil the Compulsory Supervision Order, the local authority must ask for a review
hearing.

3.38 If the hearing considers including a measure naming a place of residence other than
with a relevant person the hearing must have a report from the implementation authority
which provides information about the needs of the child, the suitability of the placement to
meet the needs of the child and the suitability of the person who is to have charge or
control over the child to meet the child’s needs.

3.39 The implementation authority must also confirm to the hearing that they have
carried out the procedures and gathered information to satisfy Regulations 3 and 4 of the
Looked After Children (Scotland) Regulations 2009. This may be referred to by the Children’s
Reporter as Rule 80 or a carer profile.

L
K

‘-‘ Example

Decision: to include in the order a requirement that the child reside with Mr and Mrs Jones
at 73 High Street, Anytown.

Reasons: Sarah’s parents are unable to meet her complex needs at present due to their
continued abuse of prescription drugs and reliance on alcohol. Sarah is only four weeks old
and requires all of her emotional, physical and health needs to be met by the adults in her
life. Mr and Mrs Jones are experienced Foster Carers with significant experience of caring
for babies with foetal alcohol syndrome and will be able to attend to Sarah’s medical needs
as well as provide a high-level of care.

ii. Authorisation for the person in charge of the specified place to restrict the
child’s liberty

3.40 The children’s hearing may specify ways in which they consider it appropriate for the
liberty of the child to be restricted by the person in charge of the establishment. Residential
establishments also have limited powers to restrict liberty without the hearing’s authority, if
necessary.
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iii. Non-disclosure of a named place of residence

3.41 Where an order includes a measure that the child is to reside at a specified place
(see i. The child resides at a specified place above), the hearing may also include a measure
which prohibits the disclosure of the address of that place.

3.42 The measure may prohibit direct or indirect disclosure. Prohibition of disclosure
generally refers to the withholding of the address where the child will be residing, or the
name of the establishment if it is a residential placement.

3.43 Prohibition of indirect disclosure may be required to allow other information to be
withheld because the child’s place of residence can be ascertained from other information.
This might include the names of the carers, the name of their school or GP practice etc.
When a hearing makes a decision to include a prohibition on the disclosure of a place, the
Children’s Reporter will identify which information is not to be disclosed in reports in order
to prevent indirect disclosure.

3.44 The hearing should specify the person or persons to whom disclosure is not to be
made and justify withholding information from each person separately.

Test for decision-making: non-disclosure measure

3.45 While other types of non-disclosure have a clear significant harm test, there is no
explicit test for making a non-disclosure measure. When considering whether to withhold
the child’s residence, the hearing should have in mind a range of considerations. These
include the usual considerations of necessity and minimum intervention, also whether
granting or refusing a non-disclosure measure would risk significant harm to the child. This
should all be considered against the overarching consideration of the child’s welfare
throughout their childhood being paramount.

3.46 Itis possible to include a measure withholding the address of the child for the
benefit or relevant rights of someone other than the child such as foster carers, prospective
adopters or other children in the placement. However, it would be hard to justify such a
significant interference with the right to family life of the child and parents without their
being some risk to the child were the address to be disclosed.

3.47 Examples of when this measure may be appropriate include when someone may
attempt to make contact with the child when it would not be in their best interests or may
undermine the placement or prospective long-term home for the child.

3.48 Whether a measure of non-disclosure of residence is required should be discussed
during the course of the hearing, after discussions on whether the proposed named

placement is appropriate and required. In other words, a hearing should discuss whether a
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measure of residence is required before discussing whether that named place of residence

should be withheld.

Test for decision making: non-disclosure request relating to the address of prospective
adopters or carers

3.49 When recommending that the child move to live with prospective adopters, new
foster carers or kinship carers, the local authority must prepare information for the hearing
about the proposed new home, which will include the new address. When submitting this
information they may ask that the new address is not disclosed. This means that a non-
disclosure request to withhold the child’s placement address from the information usually
provided to the hearings’ participants may need to be made before or at the start of the
hearing, and well before the hearing’s decision about whether a Compulsory Supervision
Order should be made and what measures to include. The test to be applied is that sharing
the information is likely to cause significant harm to the child.

3.50 Panel Members must determine a non-disclosure request at the start of the
children’s hearing and must apply the test that sharing the information will cause significant
harm to the child. If Panel Members consider that the request does not satisfy that test,
they must refuse the non-disclosure request. However if the information relates to the
child’s place of residence, it should not be disclosed until the hearing has decided whether
to make a Compulsory Supervision Order and has an opportunity to consider whether a
measure of non-disclosure of the child’s place of residence is necessary in the child’s
interests. Premature disclosure of information should not prejudice the hearing’s
consideration of any measure of non-disclosure of the child’s place of residence. The Rules
requires that the hearing ensures that information which is the subject of a non-disclosure
request is provided at such time, and in such manner, as the hearing considers

appropriate.
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEETEN

Example

Decision: To include in the order a prohibition on disclosure of the place where the order
requires the child to reside to Rebecca and Barry Jones.

Reason: Barry made multiple threats during today’s hearing that he would find the children
and remove them from foster care. Barry was intimidating and aggressive. He showed no
understanding that this behaviour was inappropriate. Considering his actions today and his
history of violence, there is a real danger he would remove the children from the foster
placement if he were to know the address, or the place where the children are living.
Although Rebecca is supportive of the placement and has never indicated any intention to
disrupt the children, it would be impossible for her to keep this information from Barry,
therefore the non-disclosure of residence must also include prevention of disclosure to
Rebecca.
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3.51 At each review hearing, if Panel Members decide to renew or continue the
Compulsory Supervision Order, they must decide whether or not the measure prohibiting
disclosure of the child’s address is still needed, as with any other measure.

iv. Movement restriction condition (ss 84, 125)

3.52 A Movement Restriction Condition (MRC) is a measure a hearing can include in a
Compulsory Supervision Order or Interim Compulsory Supervision Order to restrict the
movement of a child to a specified place; for example, the child is to remain at their home
address between 9 pm and 7 am. Compliance with the condition is monitored by an
electronic tag. A movement restriction condition forms part of a system of intensive support
and monitoring which involves the child having their movements restricted whilst at the
same time receiving intensive support. The details of the intensive support the child is to
receive must be contained in a movement restriction care plan.

3.53 Movement restriction conditions are intended to be a direct alternative to secure
accommodation for a child and must be discussed as an alternative by every hearing

considering making a secure authorisation.

The legal requirements

3.54 There are two steps the hearing must consider in order to make a movement
restriction condition and more information on the secure and Movement Restriction
Condition criteria can be found here:

Legislation and Legal Tests

1. Whether one or more of the criteria in s83(6) are met. These are:

(a) the child has previously absconded and is likely to abscond again and, if the child were to
abscond, it is likely that the child’s physical, mental or moral welfare would be at risk; or

(b) the child is likely to engage in self harming conduct; or

(c) the child is likely to cause injury to another person

AND
2. Whether the inclusion of the movement restriction condition is necessary for the child.

3.55 When a hearing has decided to make, or continue, a Movement Restriction
Condition, there are some measures which must be included in the order and there are
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some measures which may be included.

3.56

3.57

Measures that must be included in the order are:

a. The full name, if applicable, and address of the place where the child is to reside
including whether this includes any garden ground or other outside space belonging
to the place of residence;

b. The days of the week, and specific hours (not exceeding 12 hours) the child is
required to remain at that place;

c. The name of the person who will be responsible for monitoring and reviewing the
child’s compliance with all of the measures included in the order, including the
movement restriction care plan. This will typically be a named officer from the
implementation authority.

d. The name of a person contracted to provide a service on behalf of the
implementation authority and the company providing the monitoring equipment,
currently G4S;

e. The period for which the condition is to have effect, up to a maximum of six
months.

Further measures that may be included as part of the Movement Restriction

Condition are:

3.58

a. any address, location or place where the child is not to enter;

b. any requirements to allow the responsible person to monitor the child’s
compliance with the order;

c. any requirements in relation to the child’s participation in, or co-operation with,
the movement restriction care plan;

d. any contingency arrangements necessary;

e. any planned respite arrangements necessary;

f. the method by which compliance with the movement restriction condition will be
monitored — this will usually be radio and electronic monitoring located at the
address the child is required to remain, but if this is not reasonably practicable it may
be by mobile receiver;

g. any further measures which may usually be included in a Compulsory Supervision
Order or Interim Compulsory Supervision Order

The hearing must specify an early review when making, or continuing, a movement

restriction condition, which may last up to a maximum of six months. The review will
consider whether the movement restriction condition should continue.

The movement restriction care plan

3.59

Where a child is subject to a movement restriction condition, the implementation

authority must prepare, in writing, a Child’s Plan. This plan must, so far as practicable,
address the immediate and longer term needs of the child with a view to safeguarding and
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promoting the child’s welfare (“a movement restriction care plan”). The plan must also set
out the services the implementation authority will provide to meet the care, education and
health needs of the child and it must specifically include:

a. details of alternative accommodation which can be accessed by the child if
necessary;

b. the provision of a 24/7 crisis response service, which must include a telephone
service;

c. the arrangements for evaluating the child’s participation, progress and
cooperation with the plan;

d. the arrangements for review of the Child’s Plan, which must be no later than three
months after the decision to include a movement restriction condition has been
made by a children’s hearing or Sheriff.

3.60 Itis not a legal requirement that the children’s hearing has access to the care plan
prior to making a decision to include a movement restriction condition. The local authority
must provide a copy of this plan to the Principal Reporter when completed and when
reviewed. If a care plan has been prepared to support a recommendation from the local
authority it is good practice for the hearing to have a copy of the care plan. The hearing
should consider the intensive support package proposed or planned for the child to support
the movement restriction condition, when considering if this is the best decision for the
child.

Legal assistance

3.61 Legal representation is not automatically available for a child where a movement
restriction condition is being considered by a children’s hearing. However, if the hearing is
also considering secure accommodation, the criteria for automatic legal aid will be met. As a
movement restriction condition involves complex statutory provisions and represents a
significant interference with the liberty and family life of the child, a hearing should consider
whether the child is able to effectively participate in the hearing without the assistance of a
representative, whether a Solicitor or other advocate. The child is likely to be entitled to
legal aid in these circumstances.

Example

Decision: Matthew is required to comply with a movement restriction condition in the
following terms:
a) Matthew is to reside at 287 Westburn Road, Anytown
b) Matthew is to remain at the above address between the hours of 9 pm and 9
am on each of Friday, Saturday and Sunday nights
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c) Matthew must comply with radio and electronic monitoring of his
compliance with the above restrictions as described in regulation 7(1)(a)
and/or 7(1)(b) of the Children’s Hearings (Scotland) Act 2011 (Movement
Restriction Conditions) Regulations 2013

d) The children’s hearing designates Kathryn Reid, Chief Social Work Officer,
Anytown Council, and G4S in terms of Regulations 4(1)(a) and (c) of the
Children’s Hearings (Scotland) Act 2011 (Movement Restriction Conditions)
Regulations 2013

e) Matthew is required to comply with the above movement restriction
condition for a period of six months.

Reasons: Matthew has been involved in stealing cars with a group of much older people. He
is at risk of significant harm, being present in cars which are being driven recklessly and at
over 70 mph in residential streets. He has already caused an accident while driving. He is
likely to cause harm to others by driving without a licence. Without exception, these
offences have been committed between 10 pm and midnight at the weekend therefore a
movement restriction condition, stipulating that he must stay at home during these key
periods, combined with intensive support, should reduce Matthew’s offending behaviour
and the level of risk to himself and others.

v. Secure accommodation authorisation (ss 85, 151 — 153)

Two decision making stages

3.62 Achildren’s hearing may authorise placing a child in secure accommodation as part
of a Compulsory Supervision Order, Interim Compulsory Supervision Order, Medical
Examination Order or warrant to secure attendance. Although a hearing has made a
decision to authorise the child’s placement in secure accommodation, there are additional
decision-making steps before the child may be placed. The implementation authority’s Chief
Social Work Officer, in consultation with the head of the secure unit where the child is to
reside, will decide whether or not to implement the authorisation. It is important that the
chairing member ensures the child and relevant person(s) understand that there are two
decision making stages; the hearing decision and the Chief Social Work Officer/head of unit
decision.
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The hearing decision

3.63 When a hearing is considering a secure accommodation authorisation, hearing
members must be satisfied that:

M Legislation and Legal Tests

1. One or more of the criteria in s83(6) are met. These are:

(a) the child has previously absconded and is likely to abscond again and, if the child were to
abscond, it is likely that the child’s physical, mental or moral welfare would be at risk; or

(b) the child is likely to engage in self harming conduct; or

(c) the child is likely to cause injury to another person

AND

2. Having considered the other options available (including a movement restriction
condition) a secure accommodation authorisation within the order is necessary.

3.64 Itis essential that the hearing considers both these steps during the discussion at the
hearing, and explains why both steps are satisfied in both their oral and written reasons.

3.65 In addition to the measure requiring the child to remain in a secure accommodation
establishement, the hearing must also include details of a non-secure establishment in
which the child may reside. If the secure accommodation estate also includes an open
residential section, this will need to be stipulated in the Compulsory Supervision Order. See
the example below for more details.

The secure and movement restriction condition criteria

(a) The child has previously absconded and is likely to abscond again and, if the child were
to abscond, it is likely that the child’s physical, mental or moral welfare would be at risk.

3.66 Achild can only be considered to have “absconded” from a place where they are
required to stay. This will generally not be the child’s home address unless named as a
specific measure on the child’s order. To satisfy this condition, the hearing needs to
demonstrate three elements:

1. a history of absconding
2. a likelihood of further absconding
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3. how the child’s physical, mental or moral welfare would be at risk during periods
of absconding — for example through drug or alcohol misuse, sexual exploitation, or
associating with people with a history of offending.

These elements may be demonstrated through a history of previous similar behaviour or
experiences.

(b) The child is likely to engage in self-harming conduct.

3.67 “Self-harming conduct” should be interpreted widely. It includes a person causing
physical harm to themselves as well as, for example, serious drug and/or alcohol misuse.
This is not an exhaustive list. Whether a child is engaging in self harming conduct is a
guestion of fact which must be considered by the hearing according to the individual child’s
circumstances.

3.68 In common with the other criteria for authorisation of placement in secure
accommodation, there must be evidence to support a conclusion that the child is likely to
engage in self harming conduct. In many cases this will be a history of similar behaviour.

(c) The child is likely to cause injury to another person.

3.69 This can be physical or mental injury to another person, but not any financial or
property loss. For example, offences of theft would not be sufficient to meet this test.

3.70 Again there must be evidence to support a conclusion that the child is likely to cause
injury to another person; evidence may include a history of such behaviour.

Review

3.71 If achildis placed in secure accommodation by the Chief Social Work Officer, the
2013 Rules require that the placement be kept under constant review. If the Chief Social
Work Officer, in consultation with the head of the secure unit, considers that it is
unnecessary for the child to remain in the secure accommodation, the child must be
removed from the secure accommodation without the need for a further hearing.

3.72 The secure accommodation authorisation made by the hearing no longer has effect
if the child is removed from secure accommodation. Therefore the child cannot be placed in
secure accommodation again without a further authorisation from a hearing. This does not
affect the ability of the unit and local authority to plan and prepare for the child moving out
of secure accommodation by taking them out of the unit for planned short periods such as
an overnight or weekend stay as part of a Child’s Plan.

3.73 The Children’s Reporter must arrange a review hearing within three months of the
Compulsory Supervision Order being made, varied, or continued, to include the secure
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accommodation authorisation. However, in the same way as for any other hearing, the
hearing may specify that a review be held earlier than this three month period if required.

Decisions:

To include in the order a requirement that the child reside in Kibble residential unit.
To include in the order authorisation that the child may be placed and kept in secure
accommodation within Kibble residential unit.

Reasons: Gemma has been self-harming for several months. This has become so severe that
she has been taken to hospital three times in the past two weeks for stitches. She has a
current infection in a wound. The increase in self-harm has been accompanied by Gemma
having frequent conversations about suicide and saying she does not want to live anymore.
Despite a very supportive network of family and services, Gemma needs intense therapeutic
intervention in a safe environment for her own protection which can only be provided in
secure accommodation.

Emergency placement

3.74 See the section on emergency secure transfers where, in an emergency situation,
the local authority has taken the decision to place a child in a secure unit without seeking
the consent of a children’s hearing first.

vi. That the implementation authority arranges a specified medical
examination and/or treatment of the child

3.75 The 2011 Act requires the hearing to specify the medical examination or treatment
the child is to receive. Examples of the measures could be "The implementation authority is
to arrange an examination in relation to [the child's] worsening asthma" or "The
implementation authority is to arrange an examination in relation to [the child's] speech
and language delay."

3.76 The welfare of the child is the paramount consideration. A measure requiring a
medical examination or treatment of the child is a significant intervention in private and
family life, particularly when made against the wishes of a child’s parents. A hearing must
consider whether such a measure is proportionate. A measure which does not specify a
particular medical need is unlikely to be appropriate. For example, “The implementation
authority will arrange necessary medical treatment” is not sufficiently specific.

3.77 The requirement is placed on the implementation authority to arrange the medical
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examination or treatment, not the parent, Foster Carer or any other person. Medical in this
context includes psychological assessment and treatment.

3.78 All medical measures, whether included as part of a Compulsory Supervision Order,
Interim Compulsory Supervision Order or Medical Examination Order, are subject to the
requirement that the child consents to the medical examination - or treatment if a
Compulsory Supervision Order or Interim Compulsory Supervision Order - where the
medical practitioner is satisfied that the child is of an age and level of maturity to
understand the nature and possible consequences. There may also be circumstances where
a medical practitioner is unwilling to undertake the examination, or considers that parental
consent is required.

3.79 Where a proof application is ongoing the hearing can only make a measure
authorising the implementing authority to arrange a specified treatment, not examination.

Example

Decision: To include in the order a requirement that the implementation authority arrange
the extraction of five of Arek’s teeth.

Reasons: Arek’s teeth are causing him considerable pain. Not only is his long-term dental
health at risk but he has stopped eating solid food apparently due to the pain it is causing.
Although all his baby teeth are in various stages of decay, there are five teeth which Arek’s
dentist states should be extracted urgently to reduce the pain and constant discomfort he is
experiencing. Despite being advised of the risk to Arek’s health, and encouragement from
family members and Arek’s social worker, his mother refuses to take Arek to the dentist for
the extractions, therefore a measure is required to enable the local authority to arrange
this.

vii. A contact direction

3.80 Every children’s hearing making, varying or continuing a Compulsory Supervision
Order must consider whether to include a contact direction between the child and any
person or class of persons.

3.81 When considering whether to include a contact direction, Panel Members must
consider whether to include a measure regulating contact between the child and any of the
following if the child is not currently residing with them:
e arelevant person,
e asibling (a brother or sister with at least one parent in common with the child),
e orany other person with whom the child has lived with and has an ongoing sibling-
like relationship.
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3.82  A'sibling-like relationship’ may include, for example, children who lived together in a
foster or residential placement and developed a strong and enduring sibling-type bond.
Information about a child’s relationships should be included in information provided to the
children’s hearing to aid Panel Member decision-making.

3.83 Decisions about whether to include contact directions within an order are often
some of the most difficult and contentious made by a children’s hearing and any regulation
of contact must be necessary and proportionate. When making decisions about contact, the
need to safeguard and promote the welfare of the child throughout their childhood is the
paramount consideration. Once relationships have been severed, it is far harder to rebuild
them. Consideration should be given to preserving and promoting all the important
relationships in a child’s life.

3.84 The minimum intervention principle must also be considered and children’s hearings
should only restrict or regulate contact when it is necessary to do so. A contact direction
should only be included if it is necessary and appropriate. It is preferable for contact
between a child and the important people in their lives to remain as natural as possible,
without becoming too restrictive for everyone involved. For example, where Foster Carers
commit to facilitating regular meetings of brothers and sisters.

3.85 Contact measures must be clear and specific. Everyone should leave the children’s
hearing with a shared understanding of what contact will be taking place. Vague measures
which state contact will take place “at the discretion of social work” are not clear or
appropriate. Furthermore, ‘minimum’ measures of contact may be used when there is a
clear plan building momentum to return a child home. However, in general, they should be
avoided in favour of a clear level of contact to ensure all parties are clear on what to expect
going forwards.

3.86 Contact measures may stipulate how often contact should take place, for how long it
should take place, where it should take place or whether it should be supervised. The mode
of contact, for example phone or video, may also help. While each of these elements is part
of the overall contact measure, each element is a decision in itself and will require to be
fully justified.

3.87 A contact direction made by a children's hearing supersedes any other right of
contact, whether through a court order or as a matter of law, with the exception of an
interim order made by a court as part of permanence order proceedings.

3.88 Panel Members should consult the chapter on ‘Maintaining Important Relationships’
when preparing for a hearing where they may be considering restricting contact.
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Decision: To include in the order that Danielle has contact with her mother, Frankie
McCann, once per week for one hour.

Reasons: Danielle regularly seeks reassurance from her carers that her mum is okay and
expresses concern between contact sessions about what her mum is doing and who she is
with. Frankie acknowledges she cannot provide Danielle with the care she needs just now
due to her acute mental health issues however she has prioritised contact with Danielle and
has always provided a warm and loving environment at contact which meets Danielle’s
needs for reassurance and provides her permission to settle with her current carers. At
present, more than once per week for one hour would be unmanageable for Frankie and, if
she failed to attend, it would have a negative effect on Danielle.

viii. Any other condition which the child must comply with

3.89 There is wide scope here for a children’s hearing to include any condition it considers
would benefit the child. Panel Members should give consideration to how realistic,
appropriate, and necessary the condition is and how compliance will be monitored. Any
condition imposed would need to be clearly identified as a measure of supervision and
accompanying reasons provided.

3.90 The only stipulation is that the requirement is placed on the child, not a relevant
person or relative.

3.91 It would not be appropriate to use this measure to require the child to attend school
as there is already a legal requirement for this to happen. Other conditions which may be
appropriate could include; ensuring the child meets with a counsellor at a scheduled time or
ensuring a child attends regular therapy sessions.

ix. The implementation authority carries out specified duties in relation to
the child

3.92 Asthe named implementation authority, there is already an obligation to comply
with and enforce an order made by a children’s hearing. This measure would further require
the implementation authority to provide specified services or supports to the child.

3.93 Asdiscussed above, all Compulsory Supervision Orders and Interim Compulsory
Supervision Order require at least one measure to be valid. In practice, most orders will
meet this test with a measure regulating contact or stipulating where the child should
reside. In circumstances where the hearing makes an order where the child continues to live
at home and there are no other measures required, the panel must include a measure that
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‘the implementation authority shall provide supervision and support to the child’ to
ensure that the Compulsory Supervision Order or Interim Compulsory Supervision Order is
legally competent.
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Summary

Every Panel Member in the hearing session may discharge any of these requirements at a
pre-hearing panel.

Introductions
e Purpose of pre-hearing panel — what are the matters referred to the hearing for
consideration?
e Who is present and why are they present?

Attendance
e Who has aright to attend the pre-hearing panel?

Notification and papers
e Have those with a right to attend received the correct notification and papers? If not,
what are the legal options?

Procedure

e Does anyone present wish the pre-hearing panel to consider deeming them a
relevant person?

e Arelevant person determination must be made before any other matters referred to
the pre-hearing panel.

e Discussion with all those present about the matter referred to the pre-hearing panel
only — the only other matters which can be considered are the appointment of a
Safeguarder and whether a Solicitor may be required for a child or relevant person.

Verbal decisions and reasons
e s it clear what the decisions and reasons of each Panel Member are?

Confirming the decision of the pre-hearing panel
e What is the decision of the pre-hearing panel?
e Do the child and relevant persons present understand the decision?

Appeal rights (if applicable)

e Achild, relevant person(s) and any person who has been unsuccessful in an
application to be deemed a relevant person can appeal the relevant person
determination by the pre-hearing panel within seven days beginning on the date of
the decision.

e The Sheriff must decide whether or not to grant the appeal within three days.
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Next steps
e Explanation to those present of what happens next.

Complete paperwork
e Completion of written reasons for decision.
e Signature of the record of proceedings by the chairing member.

a. Purpose

4.1 A pre-hearing panel is a meeting of three Panel Members to consider and determine
any procedural matter which needs to be decided in advance of a children’s hearing. The
following matters can be referred to a pre-hearing panel:

e whether a person should be deemed a relevant person

e whether a person should continue to be deemed a relevant person

e whether the child should be excused from attending the hearing

e whether arelevant person should be excused from attending the hearing

e whether itis likely that the hearing will consider making a Compulsory Supervision
Order with a secure accommodation authorisation

e whether a person should be afforded the opportunity to participate

4.2 The Children’s Reporter must refer the question of whether an individual is, or
should continue to be, a deemed relevant person to a pre-hearing panel when requested to
do so by the child, relevant person or an individual who wishes to be considered a relevant
person. The matter of whether a person should be afforded participation rights must also be
referred to a pre-hearing panel if this is requested by the individual. In all other cases
referral to a pre-hearing panel is within the discretion of the Children’s Reporter. The same
pre-hearing panel can consider more than one of the matters listed above.

4.3 It is essential that only matters referred to the pre-hearing panel are discussed.
The pre-hearing panel should not discuss the substance of the case or give any view in their
reasoning about the need for a Compulsory Supervision Order or any measures. These are
matters for the forthcoming hearing to consider, and this should be explained to those
present at the start of the pre-hearing panel.

4.4 The other matters which can be discussed by the pre-hearing panel are:

(i) the appointment of a Safeguarder and;

(ii) whether a referral should be made to the Scottish Legal Aid Board to arrange
legal representation for the child or relevant person to enable their effective
participation at the forthcoming children’s hearing.
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b. Procedure

4.5 The procedure at a pre-hearing panel is to be determined by the chairing member,
except as provided for under the 2011 Act, 2014 Act or the 2013 Rules. Where there are set
procedures, they are clearly laid out below.

Introductions

4.6 Generally it will be appropriate for the chairing member to welcome those present
at the pre-hearing panel before introducing all three Panel Members and any observers.
Then other attendees should be asked to introduce themselves. If someone’s role in the
hearing is unclear, the chairing member should find out in what capacity they are attending;
for example, is a grandmother there as a representative of the mother or because she is
requesting relevant person status for herself?

4.7 Before the pre-hearing panel starts, a member of SCRA staff will provide Panel
Members with a note of who is in attendance. This list should be checked as the
introductions are being made. Enquiries should also be made as to whether notifications
and papers were received and whether any person not present, but entitled to be present,
had wanted to attend.

4.8 It should be evident from introductions how attendees wish to be addressed, for
example ‘Mark’ or ‘Mr Thomas’. It is not acceptable to refer to attendees as ‘mum’, ‘dad’ or
‘social work’. If unsure, ask.

Attendance

4.9 A child, relevant person and any Safeguarder appointed have the right to attend a
pre-hearing panel. They do not have a duty to attend. The child and relevant persons also
have the right to have a representative attend the pre-hearing panel with them. Any
individual who has been previously deemed a relevant person also has the right to attend
the pre-hearing panel which will consider their status with a representative if they wish. If
the pre-hearing panel is considering affording an opportunity to participate to an individual,
they also have a right to attend the pre-hearing panel.

4.10 Other parties with a relevant contribution to make to the pre-hearing panel’s
consideration, such as a social worker or health visitor, are permitted to attend at the
discretion of the chair.

4.11 Asthere is not a duty to attend, it is not necessary for the pre-hearing panel to
formally consider excusing an absent child or relevant person. It would be good practice to
ascertain, if possible, whether the person knew of the pre-hearing panel and whether they
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had wanted to attend.

4.12 There is no provision in the 2011 Act for a pre-hearing panel to be deferred.
Therefore in the vast majority of cases a decision should be taken at the time. However,
there may be some, exceptional, circumstances where to take a decision at the pre-hearing
panel in their absence would be so unfair to the absent person that the decision should be
deferred to enable them to attend. In these circumstances, the pre-hearing panel can
decline to make a decision and the Children’s Reporter could make a further referral to a
pre-hearing panel or children’s hearing depending on timescales.

4.13 Examples of where this may apply would be:

e where sufficient notification of the pre-hearing panel has not been received prior to
the pre-hearing panel by those entitled to it, and they do not wish for the pre-
hearing panel to go ahead;

e animportant report is missing and cannot be submitted either verbally or following
a short adjournment;

e aperson with a right to attend and who wished to attend was prevented from doing
so through no fault of their own and their views cannot be obtained in another way.

4.14 Panel Members should consider whether any prejudice would result from the pre-
hearing panel making a decision or not. For example, where the decision relates to whether
or not a person is to be a deemed relevant person, and that person is unable to attend the
pre-hearing panel to present their view, it may be unfair to make a decision not to deem
them to be a relevant person in their absence. However, if the issue is to consider whether
to remove the duty to attend the hearing from the child, and the relevant person is
prevented from attending the pre-hearing panel, it may be appropriate for a decision to be
made to avoid any undue distress to the child. A decision about the child’s attendance can
be reconsidered by a future children’s hearing if a relevant person asks it to do so.

Papers and notifications

4.15 A child, relevant person, appointed Safeguarder and any individual who is to be the
subject of a relevant person determination or opportunity to participate decision, is entitled
to at least five days’ notice of the pre-hearing panel, wherever practicable. They also have
the right to receive copies of the reports provided to the pre-hearing panel as soon as
possible prior to it taking place. Where the pre-hearing panel is considering multiple issues,
some individuals will only receive the information relating to the decision which impacts
them, rather than all decisions.

4.16 The chairing member should confirm with the child, relevant persons, Safeguarder or
individual subject of a relevant person determination or opportunity to participate
discussion, if present, whether they have received copies of the papers. It is good practice

50 4

Pre-Hearing Panels



for the chairing member to ascertain whether the individual has had sufficient opportunity
to consider the reports prior to the pre-hearing panel. If not, an adjournment to allow any
paperwork to be read and understood may be necessary. In the absence of any of these
people the Children’s Reporter will be able to confirm to the hearing if the notifications and
papers have been sent.

Explain the purpose of the pre-hearing panel

4.17 The purpose of the pre-hearing panel should be explained to those present. It is
important to make clear to those present at the outset that the pre-hearing panel is
unable to enter into discussion about the substance of the case, or give any view in their
reasoning about the need for a Compulsory Supervision Order or any measure. These are
matters for the forthcoming hearing to consider.

4.18 The only matters the pre-hearing panel should focus on are those matters about
which it is able to make a decision:

e the attendance of a child or relevant person at a hearing

e whether a person should continue to be deemed a relevant person

e whether a person should be deemed a relevant person

e whether the hearing is likely to consider making a Compulsory Supervision Order
with secure authorisation

e whether a person should be afforded the opportunity to participate

e whether a Safeguarder should be appointed

e whether the panel should ask the Children’s Reporter to make a referral to the
Scottish Legal Aid Board for legal assistance for the child or a relevant person

e whether a person should attend by electronic-means only

Discussion

4.19 When considering the matter(s) before them, the pre-hearing panel must ask the
child, relevant persons and any individual subject of the relevant person determination
(where the matter is a relevant person determination), to give any views they may have
either verbally or in writing and whether they wish to submit any other written information,
such as the child’s ‘All About Me’ form. Where information or views are provided in writing
these must be shared with others who are entitled to receive the papers for the pre-hearing
panel.

c. Relevant person determination

4.20 Where the pre-hearing panel has been arranged to consider a relevant person
matter, either on the request of any person or on the initiative of the Children’s Reporter,
this matter must be considered first if there are any additional matter(s) to be considered.
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Where both a decision about whether an individual is to be deemed a relevant person and
whether an individual should continue to be a deemed relevant person are referred to the
pre-hearing panel, the decision about whether the individual should continue to be a
relevant person must be considered first.

4.21 This is because if the pre-hearing panel’s decision is that a person is not, or is no
longer, deemed to be a relevant person and there is another matter for the pre-hearing
panel to consider, the pre-hearing panel should also decide whether that individual should
be present for any other discussion in the pre-hearing panel.

Example

Decision: to determine that an individual is to no longer be deemed to be a relevant person
s.81A

Reason: Shortly after the last hearing, eleven months ago, James ended his relationship with
Piotr’s mum. Piotr has had no contact with him since. James now has no involvement in
Piotr’s upbringing and the panel considered that the previous involvement could not be said
to be recent when weighing up the length of time of nearly a year since his involvement
with Piotr and Piotr’s age (2).

4.22 The child, relevant person or an individual who seeks to be deemed a relevant
person can attend a pre-hearing panel arranged for any reason. Each may request that the
Panel Members consider whether they or another individual present should be deemed a
relevant person. When this happens, this request must be considered by the pre-hearing
panel at the outset. In this situation the pre-hearing panel should consider that no notice
will have been given to the parties involved including other participants of the intention to
consider a relevant person determination. If there is a child or relevant person(s) not
present, the pre-hearing panel may wish to consider whether it is appropriate to make a
decision on that day, depending on the information available to them.

4.23 There are two routes to becoming a ‘relevant person’. In both cases the relevant
person has the same rights and responsibilities including the right and duty to attend a
children’s hearing, the right to receive all paperwork and the right to appeal decisions taken
by the hearing. Where there is more than one relevant person, they should be referred to as
‘relevant persons’, not relevant people.
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Automatic relevant person (s200)

m Legislation and Legal Tests

1. A person is automatically a relevant person for a child if they are:

a parent of a child, unless they have had their parental rights and responsibilities

removed by a court;

e aperson who holds parental responsibilities and rights for a child under a court order.
This court order can be a parental responsibilities and rights order (now superseded by
permanence orders) or residence order granted under the Children (Scotland) Act 1995
or a permanence order under the Adoption and Children (Scotland) Act 2007,

e aperson with parental responsibility under equivalent legislation applying to England,

Wales or Northern Ireland.

4.24 The Children’s Reporter will identify who in a child’s family is a relevant person in
terms of section 200 of the 2011 Act as part of their investigative and preliminary decision-
making role. If there is any doubt about who may be a parent of a child or who holds
parental responsibilities and rights the Children’s Reporter may instruct further enquiries.

Deemed relevant person (s81(4))

4.25 The 2011 Act introduced a second category of relevant person for the first time —
‘persons who may be deemed relevant persons’. Only a children’s hearing, or pre-hearing
panel, can deem a person to be a relevant person.

m Legislation and Legal Tests

2. A person must be deemed a relevant person for a child if:

e the individual has (or has recently had) a significant involvement in the upbringing of
the child

4.26 The test is of significant involvement in the upbringing of the child, rather than any
particular care of, or contact with, the child. The Oxford English Dictionary definition of
‘upbringing’ is “the treatment and instruction received by a child from its parents
throughout its childhood”.
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4.27 This is different from significant involvement in the child’s day to day care. For
example a child minder would not be eligible to be deemed a relevant person.

4.28 This is a factual test. If the criteria in the test is met, the panel must deem the
individual to be a relevant person. Similarly, if the criteria are no longer met, the hearing
must decide that the individual should no longer be deemed to be a relevant person. Other
considerations such as the best interests of the child or the character of the individual are
not relevant considerations for being deemed a relevant person.

4.29 Decisions should be based on the facts and circumstances of each individual child.
Making decisions in this area will sometimes involve sensitive issues and some complexity.
There are no set rules. Each child’s relationships must be considered individually. Some
suggested factors to consider are given below. The interpretation of the definition has
developed over time as a result of case law and the examples below reflect decisions which
the courts have taken regarding the relevant person test.

4.30 Ingeneral terms the children’s hearing might consider the following criteria:

e the nature of the involvement in the child’s life, for example is the person fulfilling a
parental role in relation to the child — this could be involvement in key decisions in
relation to the child, such as education or medical treatment, without necessarily
having care of the child

e the age of the child

e the length of time the person has been involved in the child’s life

e living arrangements, for example do the child and person live in the same house

e where the person and the child do not live in the same house, the level and quality
of contact the person has with the child

e the child’s view, if they are old enough to provide it, of the significance of their
relationship with the person

4.31 This is not an exhaustive list. The hearing should consider all relevant circumstances
and, as far as reasonably practicable, the entire history of the involvement of the person
throughout the child’s upbringing when deciding if a person has, or has recently had, a
significant involvement in the upbringing of a child. There is no bar on considering
information prior to a previous determination of relevant person status.

4.32 What is significant in the upbringing of one child may not necessarily be as significant
in the upbringing of another child. No one factor, for example ‘involvement in decision-
making’, will lead to an automatic decision of relevant person status. It is the combination
of factors which require careful consideration; all material circumstances must be weighed
appropriately.

4.33 Where an individual’s involvement in the child’s upbringing has been restricted by
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the intervention of a public authority, for example through a children’s hearing or court
decision to place the child in foster care, this by itself should not impact on the individual’s
deemed relevant person status. The question to be considered is whether ‘but for’ the
hearing or court decision the individual would have, or have recently had, a significant
involvement in the child’s upbringing. In other words, where the lack of opportunity to be
involved in the child’s life is due to decisions of the court or hearing, these should not be
used to withhold relevant person status from an individual who would otherwise have had
far more opportunity for involvement.

4.34 Despite this, the hearing will require to be satisfied that it was the public authority’s
intervention alone which presented the bar to the continuing significant involvement in the
upbringing of the child, as opposed to outside factors or the individual’s choice.

4.35 Possible examples are given in the following pages of when a person may, and may
not, be deemed a relevant person based on recent court decisions. These are not to be
considered as set in stone. Panel Members may arrive at a different conclusion in similar
circumstances following discussion with those present at a hearing.

Examples: Partner of a parent

Example

A seven year old child lives in the same house as his mother and her partner, who is not the
child’s biological father. The child’s mother has been in a relationship with her partner for
five years and they have lived together as a family unit for four years. The child has no
contact with his biological father and regards the mother’s partner as a father figure. In all
aspects of parenting — meeting the child’s needs, making decisions and providing direction
and guidance — the partner has the same level of involvement with the child as the mother.
The partner does not have parental responsibilities and rights.

Factors to consider: the living arrangements; length of time the family unit has lived
together in comparison to the age of the child; involvement in decision making in relation to
the child; that the child recognises the mother’s partner as a father figure.

This is perhaps the most straightforward of examples in that it is likely that the mother’s
partner would meet the test of having a significant involvement in the child’s upbringing.
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A 14 year old child lives with her father. The father has been in a relationship with his
partner for the last eight months. They do not live in the same house, but the partner stays
over approximately three times per week.

Factors to consider: the living arrangements; length of relationship in comparison to the age
of the child; level of contact between the child and the partner.

In the absence of any further information it is unlikely that the father’s partner would meet
the test of having a significant involvement in the upbringing of the child. However, Panel
Members may wish to ask some further questions, such as the level of contact between the
partner and the child when the partner stays over in the house, the child’s view of her
relationship with the partner and the partner’s involvement in decision making.

Example

While not residing together, since the child’s birth, the mother’s partner, who is not the
baby’s father, is a regular visitor to the home, fully participating in meeting the child’s needs
such as feeding, bathing and changing nappies. At 4 months old, the child is placed in foster
care and the partner continues to have regulated contact with the child.

Factors to consider: The age of the child is relevant when considering the significance of the
involvement in the child’s upbringing, as are the decisions and the involvement which can
be expected based on the child’s age and stage of development. It is also key that without
the intervention of the state, the partner would likely have continued to have a high level of
parenting relationship with the child.

Based on the information provided, it is likely the partner would meet the test.
Examples: Foster Carers

Long term Foster Carers may meet the test to become a deemed relevant person for the
child they have in their care. This is not an absolute rule and Panel Members must closely
consider whether the carer has a significant involvement in the upbringing of the child.
Being a Foster Carer alone will not automatically mean a person is a deemed relevant
person. It is the individual Foster Carer’s responsibility to request to be considered a
relevant person if they wish to do so. The request should not be instigated by Panel
Members or the Children’s Reporter.
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ﬁ Example

An eight year old child has lived with a Foster Carer for the past year. The Foster Carer
meets the child’s daily needs, as well as attending all school meetings and social work
reviews with the child. The recommendation to the hearing is that the child continues to live
with the foster carer with a view to the local authority considering whether the child be
placed with the foster carer permanently.

Factors to consider: the length of time the child has lived with the Foster Carer in
comparison to the age of the child; the involvement of the Foster Carer in meetings and
their role in decision-making.

It is possible that the foster carer would meet the definition of having a significant
involvement in the child’s upbringing at this time but there is not enough information. The
parent’s involvement will also be important; if they are also attending the same meetings,
the hearing would need to ascertain who is leading on the parental decision-making for the
child. The recommendation that the child will continue to reside with the carer is not
relevant as the test is whether they have, or have had, significant involvement, not whether
they will have.

At the next children’s hearing the child is returned to the care of his parents. If deemed a
relevant person at that time, the hearing should consider whether the foster carer should
continue to be a relevant person at the end of the review hearing. The decision will depend
on whether he or she has any continuing role in decision-making. Despite having recently
had a significant involvement in the upbringing of the child, if the Foster Carer does not
anticipate having any further significant involvement it is unlikely to be appropriate for their
status as a relevant person to continue, with all the rights and obligations that brings.

Example

A 12 year old child has been placed with a temporary Foster Carer for the last two months
while her mother recovers from an operation in hospital. The Foster Carer offers day to day
care and advice and guidance as required. It is likely that the child will remain with the
Foster Carer for a further month.

Factors to consider: the length of time the child has lived with the Foster Carer in
comparison to the age of the child; the short term nature of the Foster Carer’s involvement.

57 4

Pre-Hearing Panels



It is unlikely that the Foster Carer would meet the test of significant involvement in the
upbringing of the child.

Example: Child care

Example

A three year old child is looked after five afternoons per week by a family friend whilst her
mother is at work. The family friend collects the child from nursery at 1:00 pm and looks
after the child at the child’s house until 3:30 pm when the mother returns home. Although
the family friend attends to all the child’s needs during this time, she has no input into
decision making in the upbringing of the child or input into their care out with these times.

Factors to consider: the length and frequency of contact between the child and the family
friend; the involvement of the friend in the life of the child out with the periods of child
care.

Based on the information above, the family friend would not meet the test of having a
significant involvement in the upbringing of the child.

Example: Wider family relationships

The most difficult, sensitive and complex decisions around deemed relevant person status is
likely to involve existing family relationships. Extended family members may be very
important to the child. This does not necessarily mean that a person has a ‘significant
involvement’ in the upbringing of the child. This may require very careful explanation to the
child and person concerned.

Example

The grandparents of a six month old child have contact with the child approximately once
per week for a couple of hours at their own home, as well as caring for the child overnight
on an ad hoc basis when his parents need it (typically once every couple of months). The
grandparents provide practical advice and some financial assistance at times to the child’s
parents but all major decisions are taken by the child’s parents.

Factors to consider: the level and frequency of contact between the child and the
grandparents; the involvement of the grandparents in decision making; provision of advice
and financial assistance to the child’s parents.
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It is unlikely that the grandparents would meet the test of having a significant involvement
in the upbringing of the child. It is likely that the grandparents are significant people to the
child, but this is not the same as having a significant involvement in the upbringing of the
child for the purposes of the deemed relevant person status.

Example: Siblings

As in the definition at paragraph 4.26 above, significant involvement in the upbringing of a
child focuses on the parental, or quasi-parental, relationship between a child and an
individual. Not all family members enjoy the same level of protection as a parent of a child
placed away from home and not all relationships require the relevant person status, even if
the relationship is a very close one.

Example

Two siblings aged 13 and 14 are placed in separate foster care placements and there is no
recommendation to return the children home or place them together. The sisters are very
close and previously shared a room, friendship groups and provided each other with advice
and guidance before being placed apart. The older child requests to be a relevant person for
their younger sibling at a pre-hearing panel.

Factors to consider: While the sisters share a very close relationship, it is not a parental
relationship or one which would meet the relevant person test. Without more information,
the hearing should not deem the sibling as a relevant person and it will not be appropriate
for a sibling to be involved in all decisions — and receive all paperwork — concerning the care
of their sibling.

However, the sibling relationship will be key to decision-making especially around contact
where this important relationship may be at risk. As such, consideration should be given to
enabling the attendance of the sibling at the hearing to participate in discussions, as
appropriate.

For more information, see the sections on opportunity to participate, attendance and sibling
contact.
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d. Opportunity to participate

4.36 In many cases brothers and sisters will not meet the test for relevant persons status
in a children’s hearing due to the focus on parental, or quasi-parental, relationships. To
ensure that, where appropriate, brothers and sisters have a route to participate in decisions
which may affect their family life, there is a category of individuals who can be afforded the
opportunity to participate in the hearing if they meet the criteria.

4.37 The following participation rights will be granted to those individuals:

e the right to be notified of the hearing;

e the right to provide a report or other document to the hearing;

e the right to be provided with certain documents relevant to the consideration of
their contact;

e authorisation by the chair to attend the hearing;

e theright to be represented at the hearing, and

e theright to seek a review of a Compulsory Supervision Order.

4.38 These participation rights apply to most hearings, but do not apply to second-
working day hearings, criminal/anti-social behaviour advice hearings or suspension hearings.
Whether the person meets the criteria is to be decided by the Reporter or a pre-hearing
panel. This can be requested by the child, a relevant person or the individual themselves.

4.39 Persons afforded the opportunity to participate have the right to be represented at
the hearing, which includes legal representation. In this case, the representative only has a
right to attend if they are accompanying the individual with participation rights.

M Legislation and Legal Tests

4.40 The criteria for affording an individual the opportunity to participate in the hearing
is:

(a) the person is living or has lived with the child;

(b) the person and the child have an ongoing relationship with the character of a
relationship between siblings (whether or not they have a parent in common);

(c) the children’s hearing is likely to make a decision significantly affecting contact or
the possibility of contact between the person and the child; and

(d) the person is capable of forming a view on the matter of contact between the
person and the child

This is a four-part test and each of the four criteria must be met.
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4.41 If the Reporter is satisfied that all of the above criteria is met, the individual will be
afforded participation rights. However, an individual can also request that a pre-hearing
panel is arranged to consider whether they meet the criteria. When considering whether
the criteria is met, the panel should have regard to the views of the child and any relevant
person on whether the criteria are met. These views may help to establish, for example,
whether the relationship between the child and the individual seeking an opportunity to
participate is ongoing or has the character of a relationship between siblings. Other
considerations such as the best interests of the child or the character of the individual are
not relevant considerations for being afforded the opportunity to participate.

4.42 Decisions about whether an individual meets the criteria above will involve careful
consideration of the relationship between the child and individual seeking an opportunity to
participate in the hearing. Sometimes determining whether the individual meets the criteria
will be straight-forward, whereas other times it may involve some complexity. Below we will
explore each aspect of the criteria in more detail.

The person is living or has lived with the child

4.43 Whether or not the individual seeking an opportunity to participate is living or has
lived with the child should be included in the Local Authority report. This is a relatively
straight-forward test. Case law in this area will develop over time but, at present, there is no
minimum time required for how long the person must have lived with the child.

The person and the child have an ongoing relationship with the character of a relationship
between siblings

4.44 This aspect of the criteria can be taken in two parts: firstly, it must be established
that the child and the individual have an ongoing relationship; and secondly, the
relationship must be one with the character of a relationship between siblings.

4.45 When determining whether the individual and the child have an ongoing
relationship, Panel Members should consider the views of the child and relevant persons;
whether contact is taking place between the child and the individual, whether that is face to
face or via social media or letters; and the frequency of any contact taking place.

4.46 When deciding whether the individual and the child have a relationship with the
character of a relationship between siblings, Panel Members must remember that such

relationships do not rely on them sharing a parent in common. These relationships may
arise in a variety of family contexts, for example individuals who have lived together in a
foster placement in a residential home.

The children’s hearing is likely to make a decision significantly affecting contact or the
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possibility of contact between the person and the child

4.47 Itis important to think about the potential of a children’s hearing to significantly
affect contact, or the possibility of contact, between the person and the child in fairly broad
terms. There will be circumstances that will obviously have the potential to significantly
affect contact, such as a hearing that is deciding whether a child should be placed in a
different home from where they are currently residing with the person.

4.48 However, there will be other situations which may not seem as obvious, but still
have the potential to significantly affect contact. For example, a children’s hearing may be
considering whether to reduce contact between the child and their mother. If the child’s
brother or sister lives with the mother, and contact between the child and the mother is
reduced, this also has the potential to have a significant effect on contact between the child
and their brother or sister.

4.49 There does not need to be a formal contact measure or arrangement in place for
contact to be potentially disrupted by the decision of a children’s hearing. A child may see a
sibling naturally and regularly at school, at the weekend or when with extended family. If a
children’s hearing is considering placing the child in a secure unit over an hour away, this
would significantly affect their contact, albeit unintentionally. This is sufficient for these
purposes.

The person is capable of forming a view on the matter of contact between the person and
the child

450 To assess whether someone is capable of forming a view on the matter of contact, it
is logical to think about their ability to form a view on contact in light of the participation
rights that will be granted to them if they meet the criteria. Key considerations will include
whether the person is able to acknowledge the notification of the children’s hearing, if they
can understand the information in the documents that will be provided to them, and if they
will be capable of providing information to the children’s hearing.

4,51 If the person is not considered able to form a view on the matter of contact, this
does not mean that they will not be able to form any view. Although they may not meet the
criteria to be afforded participation rights, if their views are available to the panel they
should be taken into account.

Attendance at the hearing

4.52 If all four parts to the criteria are met, the person will be allowed to attend the
hearing for a period which is considered appropriate by the chairing Panel Member. The
person with participation rights will not be brought in by the Children’s Reporter at the start
of the hearing. Instead, they will enter the hearing at the appropriate stage and leave when
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their attendance is no longer necessary for the proper consideration of how the hearing’s
decision may affect contact, or the possibility of contact, between the person and the child.
In determining the appropriate period of attendance for individuals afforded an opportunity
to participate in the hearing, the key considerations for the chairing Panel Member are:

e what decisions may be taken by the hearing, and how those decisions may affect
contact or the possibility of contact between the child and the individual;

e what information they need from the individual to properly consider how a decision
may affect contact between the child and the individual;

e how privacy can be best protected, ensuring the individual is only permitted for the
relevant part of the discussion. Their attendance must always end when it is no
longer necessary for the proper consideration of how a decision may affect their
contact and before Panel Members give their decisions.

Example

Sarah (13) and Lucy (15) lived together in a foster home for two years when Sarah was 8
years old and Lucy was 10 years old. Lucy became protective over Sarah and supported her
when they lived together. They have not spoken for the last three years, however Lucy is
keen to reconnect. The children’s hearing is considering a measure of residence which
would place Sarah four hours away. Lucy requests a pre-hearing panel to consider affording
her the opportunity to participate.

Factors to consider: Sarah and Lucy have lived together, are both likely to be able to form
views on the matter of contact and previously had a relationship with the character of a
relationship between siblings However, they no longer have an ongoing relationship and any
decision of the children’s hearing is not likely to affect their contact as none has taken place
for three years. Lucy is therefore unlikely to meet the criteria.

Example

Example 2: Josef (3) and Tyler (13) are brothers and have always lived together. The
children’s hearing must consider whether to place Tyler in a secure unit. The father is
requesting that Josef is granted participation rights in Tyler’s hearing to ensure the
relationship is maintained and Josef can give his views on the placement.

Factors to consider: While Panel Members must presume that all children are capable of
forming a view unless the opposite is shown, it is likely that at three years old Josef may not
be capable of forming a view on contact between him and Tyler and will be unable to
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engage fully in the children’s hearing. Even if Josef is not afforded participation rights, as
they are siblings, Panel Members still have a duty to consider contact between Josef and
Tyler when making, varying or continuing a Compulsory Supervision Order and take all views
into account.

>

ﬁ Example

Example 3: Stacey (13) and Olivia (14) have stayed together in a residential placement for
the past year. They are in the same friendship group and spent a lot of time together. A
children’s hearing has been arranged to consider placing Olivia with her grandparents who
live a six hour drive away. Stacey has requested participation rights in Olivia’s children’s
hearing

Factors to consider: Stacey and Olivia are living together, they are both likely to be capable
of forming a view on contact, the decision of the hearing is likely to have a significant effect
on contact between them and they have an ongoing relationship. The question that must be
answered is whether or not the relationship between them has the character of a
relationship between siblings. While they seem to be good friends, there is nothing from the
information provided that suggests they have a sibling-type relationship. It is important that
the views of Olivia and the relevant persons are taken into account to develop a better
understanding of the relationship between Olivia and Stacey.

e. Consider the attendance of the child or relevant person at a
hearing

I EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEETSRS
4,53  Pre-hearing panels must be arranged to determine certain matters in advance of a
children’s hearing, such as a question of relevant person status or participation rights. These
have a material impact on the arrangements of a children’s hearing and must be

determined in advance to ensure procedural fairness. Other matters may be referred to and
determined by a pre-hearing panel, such as the decision to excuse a child or a relevant
person from the upcoming hearing. Where a pre-hearing panel has not been arranged,

these matters are to be determined by the children’s hearing.

4,54 When a pre-hearing panel is convened to consider the attendance of a child or
relevant person at an upcoming hearing, Panel Members should weigh up information
contained in provided reports or representations made by persons at the hearing. This
information should be considered against the tests below and, if any of the criteria are met,
the child or relevant person may be excused.

4,55 A relevant person can be excused from attending the hearing, or part of a hearing, if:
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m Legislation and Legal Tests

(a) it would be unreasonable to require the relevant person’s attendance at the hearing or
part of the hearing; or

(b) the attendance of the relevant person at the hearing, or part of the hearing, is
unnecessary for the proper consideration of the matter before the hearing

Example
Decision: to excuse Scott Mason from attending the hearing s.79(4).

Reason: Scott has not been involved in his daughter’s life for seven years and has had no
contact during that time. He has not taken up opportunities for contact. As he has no
current input into her care or future plans, his attendance and views would not be necessary
for the children’s hearing to make a decision. Scott is unlikely to come to the hearing and
excusing Scott at the pre-hearing panel will remove his obligation to attend and the need for
the hearing to explore why he is not present. That is a subject which Sarah finds difficult and
stressful to discuss and, by excusing him today, Sarah will not have to have those discussions
at her upcoming hearing.

4,56 A child can be excused from attending the hearing, or part of the hearing, if:

m Legislation and Legal Tests

(a) the hearing relates to a schedule one or sexual offence ground and the attendance of
the child at the hearing, or part of the hearing, is not necessary for a fair hearing; or

(b) the attendance of the child at the hearing, or part of the hearing, would place the child’s
physical, mental, or moral welfare at risk; or

(c) taking account of the age and maturity of the child, the child would not be capable of
understanding what happens at the hearing, or part of the hearing

4,57  For further information on ensuring the test is met and excusing a child or relevant
person from attending, see the section on attendance.
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ﬁ Example

Decision: to not excuse child from attending the hearing s.79(3).

Reasons: There was limited information available to the pre-hearing panel today to justify
why Paula should be excused from attending her upcoming hearing. The short report
provided claimed it would be “detrimental to her interests” but there was no evidence to
back up this vague claim. Paula is nine years old, has provided her views to children’s
hearings in the past and appears to understand the role of the children’s hearing in her life.
With no additional information, Paula does not meet any of the criteria for excusal.

>

ﬁ Example

Decision: to excuse child from attending the hearing s.79(4).

Reasons: Jenny is three years old, has no awareness of the reasons she has been removed
from her parents’ care and is too young to understand the children’s hearing process. She
has been unsettled since moving to her grandmother’s house. Her grandmother and social
worker believe that Jenny seeing her parents at a hearing would be upsetting and confusing
for her. Her views will be provided to the hearing by someone she knows and trusts.

f. Other decisions of a pre-hearing panel
Consideration of a Compulsory Supervision Order with secure authorisation

4.58 A pre-hearing panel may be convened to consider whether is it likely the upcoming
hearing will consider making a Compulsory Supervision Order including a secure
authorisation order for the child. Where a pre-hearing panel decides that this is likely, the
Children’s Reporter will notify the Scottish Legal Aid Board (SLAB) of the hearing’s decision
and provide SLAB with the child’s name and address. The child will be automatically eligible
for legal assistance to fund their own Solicitor or may access a duty Solicitor through the
Scottish Legal Aid Board if they do not wish to instruct their own Solicitor.

Safeguarder appointment

4.59 Unless one has already been appointed by a previous children’s hearing or court, a
pre-hearing panel may appoint a Safeguarder for the child. There is no requirement to
consider the appointment of a Safeguarder at every pre-hearing panel. This is only a
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requirement of a children’s hearing. Further details on the appointment of a Safeguarder
can be found here.

4.60 If a Safeguarder appointment is made, the decision to appoint must be recorded and
Panel Members must provide reasons for the decision.

Effective participation

4.61 A pre-hearing panel can also consider whether a child, relevant person or individual
who is subject of a relevant person determination, may be in need of a Solicitor to enable
their effective participation in the forthcoming hearing. Further information in relation to
this decision is also contained in Chapter 7.

Attendance by electronic means only

4.62 A pre-hearing panel may determine that a person, or persons, should attend only by
electronic means rather than physically attending the hearing, i.e. through telephone or
video link. These persons include:

(a) a relevant person;

(b) the representative of a relevant person;

(c) a person with statutory participation rights;

(d) the representative of a person afforded the opportunity to participate; and
(e) a particular — or all - representative(s) of a newspaper or news agency.

4.63 To determine that a person, or persons, should attend by electronic means only,
Panel Members must be satisfied that the person(s) physical presence is likely to:

e prevent the hearing from obtaining the views of the child or a relevant person, or;
e cause significant distress to the child or relevant person

4.64 It may be determined by a pre-hearing panel that all representatives of newspapers
and news agencies should attend a children’s hearing by electronic means only if it is
satisfied that the physical presence at that hearing of any person in that category of persons
is likely to prevent the hearing from obtaining the views of the child or a relevant person, or
cause significant distress to the child or relevant person.

4.65 The requirement to attend by electronic means only will last until a substantive
decision is made.

g. Decisions and appeal rights

Decisions
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4.66 Each Panel Member (including the chairing member) must reach his or her individual .
decision, taking a minute to note this down before giving these orally to any attendees. .
Panel Members are able to agree with each other’s decisions rather than repeating them in .
full if this is appropriate. More information can be found in Part 2, Chapter 8. The decision .
of the pre-hearing panel must then be confirmed by the chairing member. Decisions and .
reasons must be recorded for each matter before the pre-hearing panel. .

|
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4.67 Itisimportant the decision is explained to the child, especially when they are not
present at the pre-hearing panel. The chair should ensure that someone will explain the
decision and reasons to the child after the hearing.

Appeal Rights

4.68 Decisions about whether a person is deemed to be a relevant person for the
purposes of children’s hearings may be appealed by the child, any relevant person and any
person who has not been deemed to be a relevant person. The chairing Panel Member must
ensure that the child, relevant person(s) and any individual not deemed to be a relevant
person are aware of their right to appeal, if they are present at the pre-hearing panel. The
child, relevant person and individual concerned must make their appeal within seven days
to the local Sheriff Clerk, beginning with the date of the pre-hearing panel and

the Sheriff is obliged to decide on the appeal within three days beginning with the day on
which the appeal is made.

4.69 Itis not possible to appeal any other decision of a pre-hearing panel.

h. Next steps

4,70 A pre-hearing panel is a procedural hearing. It is important to explain to the child, if
appropriate, taking account of their age and stage of development, and any relevant
persons present, what the next steps in the process are. This will depend on the matter
referred to the pre-hearing panel.

Notification and outcome

4.71 Inall cases the child, if appropriate, relevant persons, and an individual deemed not
to be a relevant person and any decided participation individuals, will receive a letter from
the Children’s Reporter setting out the outcome of the pre-hearing panel, together with the
written decisions and reasons.

4.72 The decisions and reasons from the pre-hearing panel will also be included in the
papers for the upcoming children’s hearing.
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4.73 The pre-hearing panel should confirm to all participants the date and time of the
children’s hearing. Other steps in relation to the purpose of the pre-hearing panel are
outlined below.

Attendance of the child/relevant person

4.74 Where a decision has been taken to excuse a child or relevant person from attending
the forthcoming hearing, they need not attend. They will receive confirmation of this in
writing from the Children’s Reporter. Despite the pre-hearing panel’s decision to excuse a
person with an obligation to attend the hearing, the child and/or relevant person still have
the right to attend the hearing and may attend if they want to.

Relevant person determination

4.75 Where a person has been deemed to be a relevant person they will receive from the
Children’s Reporter a copy of all the paperwork for the children’s hearing as soon as
possible after the pre-hearing panel. The person has both the right and the duty to attend
all children’s hearings until their status as a deemed relevant person is removed at a future
review hearing or pre-hearing panel.

4.76  Where the pre hearing panel decides not to deem an individual to be a relevant
person or that a person should no longer be deemed a relevant person, they will have no
further formal involvement in the process. They have the right to appeal that decision.

Participation individual determination

4,77 Where a person has been found to meet the participation individual criteria, they
will receive from the Children’s Reporter a copy of all relevant paperwork for the children’s
hearing as soon as possible after the pre-hearing panel.

i. Record of proceedings

4.78 The Children’s Reporter will keep a record of the proceedings during the pre-hearing
panel. The child and relevant persons, if present, must be invited to stay in the hearing room
at the end of the pre-hearing panel whilst the Children’s Reporter completes the record of
proceedings. They are not obliged to stay. When the Children’s Reporter has completed
their paperwork he or she will leave the hearing room.

4.79 The chairing member has the responsibility to ensure that written reasons are given
for the decision(s) of the pre-hearing panel and must sign the decision and reasons on
behalf of the children’s panel.

4.80 Itisimportant that the written reasons reflect those provided verbally. The written
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reasons provided will be the only record available to the child, relevant persons, individual
deemed not to be a relevant person and a Sheriff to explain the decision of the pre-hearing
panel. The reasons must provide a clear explanation of why the pre-hearing panel has
reached the decision it has.

Examples of good practice when delivering decisions and reasons can be found here.
Attendance by electronic means only

4.81 A pre-hearing panel may determine that a person, or persons, should attend only by
electronic means rather than physically attending the hearing, i.e. through telephone or
video link. These persons include:

(a) a relevant person;

(b) the representative of a relevant person;

(c) a person with statutory participation rights;

(d) the representative of a person afforded the opportunity to participate; and
(e) a particular representative of a newspaper or news agency

4.82 To determine that a person, or persons, should attend by electronic means only, the
panel must be satisfied that the person(s) physical presence is likely to:

e prevent the hearing from obtaining the views of the child or a relevant person, or;
e cause significant distress to the child or relevant person.

4.83 The decision to require a person to attend by electronic-means only should not be
taken lightly. It is important that the pre-hearing panel can explain how the above criteria
are met.

4.84 It may be determined by a pre-hearing panel that all representatives of newspapers
and news agencies should attend a children’s hearing by electronic means only if it is
satisfied that the physical presence at that hearing of any person in that category of persons
is likely to prevent the hearing from obtaining the views of the child or a relevant person, or
cause significant distress to the child or relevant person.
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Summary

Introductions
e Who is present and why are they present?
e What is the purpose of the hearing?

Relevant person determination
e [s anyone present at the hearing asking to be deemed a relevant person? If so, this
request should be determined before any discussion takes place.

Attendance
e Who has a duty to attend? Are they present? If not, have they been or can they be
excused or, if a relevant person, can the hearing proceed in their absence?

Establish the child’s age

Notifications and papers

e Have the child, if applicable, and relevant persons received the correct and timely
notification of the hearing?

e Have the child, if applicable, and relevant persons received the same papers as the
Panel Members for the hearing? Have they understood the content and
recommendations in the reports?

e Briefly summarise the substance of the reports.

Confirmation of the child’s views expressed in the report(s)
If the child does not confirm the views expressed in the report(s) accurately represent
their views then the chairing member must attempt to clarify their views.

Informing the child of the availability of advocacy services

Non-disclosure request referred to the hearing
e Isit necessary to withhold any information from a person who is otherwise entitled to
that information because disclosing the information would cause or be likely to cause
significant harm to the child?

Set an agenda for the hearing
e The chair or one of the Panel Members should explain how the hearing will be
conducted and who and when will be asked to contribute. All participants should be
aware of what will be discussed and when.

Please note this section refers to children’s hearings. For pre-hearing panels, please see
Chapter 4.

721

The Start of the Hearing



a. Pre-hearing planning and introductions

5.1 The start of a children’s hearing is important. Managed well, it helps set the scene
for the following discussion and enables the participation of everyone to allow the children’s
hearing to make the best possible decision. The need for robust pre-hearing planning was
highlighted in the report ‘The Next Steps to Better Hearings’ (2016). This section should help
Panel Members consider the best way to manage each hearing, tailoring it to the needs of
the individual child.

5.2 The chairing member has a duty to take reasonable steps to ensure that the child
and each relevant person are able to understand and participate in the proceedings. This
applies throughout the children’s hearing. Panel Members should use plain English and age-
appropriate language during the children’s hearing, and apply trauma informed principles to
all communication. They should avoid using unnecessary legal jargon, acronyms or
organisational terminology such as ‘the standard measure’. Part 2 of the Practice and
Procedure Manual contains a glossary of terminology in accessible everyday language.

Pre-hearing discussion

5.3 Panel Members should arrive at the hearing centre at least 30 minutes prior to the
start of the first hearing. This will allow time for Panel Members to introduce themselves to
each other and to plan for the first hearing and for the other hearings if possible. All three
Panel Members should agree the procedure, format and agenda of each hearing before the
hearing begins either at the start of the hearing session or separately before each hearing.

5.4 Panel Members should cover these points in their pre-hearing checklist:

e Why has the hearing been arranged? i.e. the purpose and recommendation

e Who is expected to attend and their legal status? Any observers?

e What are all the legal options are open to the hearing?

e Which reports do Panel Members have?

e How should the hearing run? Set an agenda for the hearing including the broad
issues to be discussed. Which of the Panel Members shall open up discussions?

5.5 It is important to consider the physical layout of the hearing room; where observers
and participants may wish to sit, whether attendees will be required to leave for part of the
hearing and how many seats are required.

5.6 A children’s hearing is a fair and open tribunal. All discussions which may influence
each Panel Members’ decision-making must take place in front of all relevant participants. It
is essential that Panel Members do not discuss the issues and problems which have led to
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the child or young person’s referral to a hearing before the hearing begins. They may
identify broad topics for discussion only. For example, it may be appropriate to highlight
that drug use or the results of drug tests will require discussion in the hearing. It would not
be appropriate to narrate or discuss the frequency of drug use, or the perceived

consequences out with the hearing itself.
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Minimising Attendance

5.7 Research and feedback consistently highlight that children and young people can
find it more difficult to actively and constructively participate in their hearing when there
are too many people in the room:

“There should be less professionals at my hearing, and adults should leave my hearing when they
don’t need to be there.” Our Hearings Our Voice, 40 Quacks, 2020

Education and Skills
Committee, 2017

“The Care Review has heard stories where a powerful voice from a range of professional
backgrounds has dominated, crowding out of the voices of children and alternative perspectives,
leading to decisions that have not been in the best interests of the child.” The Promise, 2020

5.8 There is a legal duty on the chairing Panel Member to take all reasonable steps to
ensure the numbers of persons present in a hearing at the same time is kept to a minimum.
Children and young people have told us that it can be extremely intimidating and
uncomfortable to have too many people in a hearing room discussing personal aspects of
their life. It is therefore vital to take all reasonable steps to manage attendance in a way that
protects their privacy and allows for effective participation. To support this, only the child,
the child’s social worker, and those with a right to attend at the start of the hearing will
be invited in to the hearing room at the outset of the hearing.

5.9 The chairing member can bring in other attendees, for as long as they are required
once the children’s hearing has begun. It is not possible to make decision on attendance at
the hearing until those with a right to attend are in the hearing room and the hearing has
begun.

5.10 It may be essential to bring in some individuals immediately after the start of the
hearing, possibly even before introductions are completed, whereas other individuals
should be brought in at relevant points during discussions.

5.11 Panel Members must ensure to remember any individuals remaining in waiting
rooms. If they are not needed, or won’t be needed for some time, they should be informed
of this as soon as possible by the Reporter or the virtual receptionist. For a reminder of

those with a right to attend, see the section on attendance.
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Introductions

5.12 The chairing member will decide how best to carry out introductions at the
beginning of the hearing. Those with a right to attend should be welcomed into the hearing
room and allowed to make themselves comfortable before the chairing member introduces
him or herself. In a virtual hearing, the Virtual Receptionist will admit those with a right to
attend.The chairing member should introduce the two other Panel Members, and any
observers, or ask them to do so directly.

5.13 Before the start of the children’s hearing a member of SCRA staff will give Panel
Members a list of who is present. Everyone in the hearing room should be asked to
introduce themselves and say why they are at the children’s hearing. The list of attendees
should be checked as the hearing participants introduce themselves at the start of the
hearing. The Children’s Reporter should introduce themselves and, if they have not already
done so out with the hearing room, explain to the child and relevant persons their role in
the hearing. Either the Children’s Reporter or the chairing member should explain that the
Children’s Reporter will take no part in the decision making of the children’s hearing.

5.14 The list of attendees should make it clear whether there are additional individuals
waiting in the waiting room to be invited into the hearing at a time to be determined by the

chairing member, if and when they are needed.
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5.15 Throughout the hearing, Panel Members are expected to refer to participants by
name, not by their familial or professional relationship with the child. If it is not apparent
from the introductions, Panel Members should clarify how an attendee wishes to be
addressed e.g. ‘Mrs Smith’ or ‘Sarah’. Individuals should never been referred to as ‘mum’ or
‘school’.

Observers

5.16 Some observers, such as a Panel Practice Advisor, have a right to attend the hearing.
Others may be permitted to observe the hearing at the discretion of the chairing member
however this is discouraged to keep hearings private and numbers of attendees low. If
someone is present to observe the hearing this should be explained to the child and
relevant persons at the beginning of the hearing. Where the observer does not have a right
to attend they should wait outside the hearing until Panel Members have confirmed that
the family does not object to their presence.

5.17 The observer should be introduced by name and an explanation provided as to why
they are present and why their observation of the hearing has been arranged. The chairing
Panel Member should explain that they will take no part in the hearing and are bound by
the same requirements to maintain confidentiality as other attendees.
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5.18 The child and relevant person(s) should again be asked whether they object to the
observer attending the hearing. Where the attendance of the observer is at the discretion of
the chairing member, if the child and/or relevant persons object, the observer must not be
permitted to remain in the hearing room.

5.19 If the observer has the right to attend, such as a Panel Practice Advisor, there is no
requirement to ask for consent for their attendance. However if the child or relevant
persons indicate they prefer that the observer is not present, the Panel Practice Advisor will
be expected to exercise their discretion and arrange an alternative observation.

The purpose of the children’s hearing

5.20 Children’s hearings are arranged for a variety of legal and procedural reasons. Each
has a specific purpose. The chairing member must explain the purpose of the children’s
hearing to those present. The purpose of the hearing should be explained clearly to the child
and relevant persons, in an easy to understand manner, without jargon. Chapter 6 lists the
types of hearings and their purposes.

Procedures at the beginning of the hearing

5.21 After the initial introductions and the explanation of the purpose of the children’s
hearing there are certain legal formalities which must be carried out. Neither the 2011 Act
nor the 2013 Rules prescribe how these should be carried out. The 2013 Rules state that the
procedure at a hearing is at the discretion of the chairing member unless otherwise
specified.

5.22 Meeting the legal requirements at the start of the hearing can sometimes appear
formal and intimidating to children and families. Every effort should be made to tailor the
approach to meet the needs of the child and family members, taking account of the age and
maturity of the child, the circumstances of the individual case and the requirement to fulfil
the purpose of the hearing.

5.23  This part of the Practice and Procedure Manual sets out the formalities that must be
undertaken at the start of every children’s hearing. It is not necessary that the order
presented here is rigidly followed. It is important to make sure that all the legal
requirements are met and the process is understood, as far as possible, by those present at
the children’s hearing. Much of the responsibility to complete the formalities is placed on
the chairing Panel Member but any of the other Panel Members can assist.

5.24 In some circumstances there will be insufficient time for the Children’s Reporter to
arrange a pre-hearing panel to consider a matter in advance of the children’s hearing.
Where such a matter has been referred to the hearing, this will be clear from the paper
work and they may ask the Panel Members to consider any such matter at the start of the
children’s hearing.
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b. Relevant person determination

5.25 Usually, a pre-hearing panel will have been arranged in advance to consider whether
a person is, or should continue to be, a deemed relevant person and the Children’s Reporter
would have notified those persons who are automatically relevant persons. However where:

e there has been insufficient time to arrange a pre-hearing panel prior to the children’s
hearing, or exceptional circumstances apply where the pre-hearing panel has been
unable to make a decision;

e therelevant person request only becomes clear shortly before the children’s hearing;

e a person attends the children’s hearing and asks to be deemed a relevant person at
the start of the hearing; or

e the child or a relevant person requests that an individual present at the hearing be
deemed a relevant person at the start of the children’s hearing

the hearing must consider whether the individual is, or should continue to be, a deemed
relevant person before having a full discussion about the child’s circumstances.

Procedure

5.26 Any relevant person decision should be made at the very start before any other
matters. This approach ensures fairness, in that a person who is a relevant person is able to
participate at all stages and a person who is not a relevant person does not obtain any
information other than at the discretion of the chairing member. It will also allow any
matters which may prevent the hearing from proceeding any further, such as a need to
provide a ‘new’ relevant person with papers or the need for further information or views in
order to make the relevant person determination, to be identified at as early a stage as
possible.

5.27 A decision in relation to whether an individual should continue to be a relevant
person must be considered before a decision about whether an individual is a relevant
person. Panel Members should note that while a request to consider whether someone
should continue to be a relevant person should be decided at the start of the hearing, Panel
Members are also entitled to consider someone’s existing relevant person status at their
own instance. This must take place at the end of the hearing on the substantive conclusion
of the review.

5.28 When making a relevant person decision the hearing must hear views from all those
present about whether the criteria for deemed relevant person status is met. In particular
the 2013 Rules require that the child, relevant person(s) and the individual who is seeking to
be considered to be a relevant person, are given the opportunity to provide their views to
the hearing.
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Full information on the test and relevant person status can be found in the Deemed Relevant

Person section.
Person deemed a relevant person

5.29 Where a person is deemed to be a relevant person the hearing must consider
whether it is appropriate to proceed with the hearing, if the relevant person has not
received the papers they are now entitled to have.

5.30 It may not be appropriate for a hearing to make a substantive decision to make a
Compulsory Supervision Order if a relevant person has not been given reasonable access to
the relevant reports to which they are entitled. That may amount to a procedural
irregularity in the conduct of the hearing.

Person not deemed a relevant person

5.31 If the hearing decides that the person is not, or should no longer be, a deemed
relevant person, the children’s hearing should consider whether it is appropriate for the
person to remain in the hearing, at the discretion of the chairing member, or whether they
should be asked to leave the hearing.

Appeal rights

5.32 The child, relevant persons and any individual deemed not, or no longer, to be a
relevant person should be informed of their right to appeal the decision of the hearing in
relation to the relevant person status.

e the child, a relevant person or an individual deemed not to be a relevant person can
appeal against the decision of the hearing to deem, not to deem, continue to deem
or no longer to deem, an individual to be a relevant person;

e the appeal must be lodged with the Sheriff within seven days beginning on the date
of the hearing which makes the decision;

e the Sheriff must then hear and dispose of the appeal within three days beginning on
the date the appeal is lodged.

c. Attendance

5.33 One of the fundamental principles of the Children’s Hearings System is that decisions
are taken in the best interests of the child, with the participation of the child and the key
people in a child’s life. The attendance of the child and key people is therefore an important
issue to be addressed at the start of the children’s hearing.

78

The Start of the Hearing



5.34 Physical attendance at a children’s hearing may not always be required. Electronic
attendance, i.e. by telephone or video link, may be requested by any person with a right to
attend the hearing, or any person who has been permitted to attend the hearing. All
reasonable steps will be taken to ensure this is facilitated if the Children’s Reporter is
satisfied that either there is a good reason for not physically attending, or it would enable
more effective participation than physical attendance.

5.35 There are certain people who have both a right and a duty to be present at the
children’s hearing. Where a person has a duty to attend the children’s hearing, and has not
attended, the hearing must consider whether it is appropriate to excuse the person from
attending the hearing. This is an important decision which should not be taken lightly. While
it is good practice to acknowledge a relevant person or the child has been excused, where a
pre-hearing panel has taken place in advance of the hearing the panel should not re-affirm
the decision of the pre-hearing panel but the hearing may be deferred at any point if it is
decided that the person should be present.

5.36 A child and/or relevant person can be excused from attending the hearing, but their
right to attend cannot be removed. Therefore even if a hearing, or pre-hearing panel,
decides that a child or relevant person need not attend the hearing, they may still attend if
they wish to.

5.37 Where a review hearing defers a decision, it does not have to consider excusing the
child or relevant person from attending the subsequent hearing if they have already been
excused either by the hearing or a pre-hearing panel.

5.38 Although the decisions to excuse the attendance of a child or relevant person or
proceed in the absence of a relevant person are not in themselves appealable decisions,
they can form the basis of an appeal against a hearing’s decision about a Compulsory
Supervision Order if their presence was necessary to ensure the decision-making process is
fair. In other words, it may be argued that the making of a Compulsory Supervision Order
was not justified without the participation of a person who was not present at the hearing.
Any decision regarding the absence or excusal of a person who is required to attend a
hearing must be justified with robust reasons.

Child_(s73)

5.39 Where the child does not attend their children’s hearing and has not been excused in
advance by a pre-hearing panel or a previous hearing, Panel Members should consider
whether they meet the test for excusal.

5.40 Achild has both the right and duty to attend their children’s hearing. The exception
is a contact direction review hearing where the child has a right to attend, but no duty to do
so. A child has the right to attend all stages of their hearing and cannot be excluded. The

only exception to this is that the hearing may exclude the child to consider whether or not
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to disclose information to them when a non-disclosure request is made, or if their conduct is
violent, abusive or disruptive.

5.2) Legislation and Legal Tests

A child can be excused from attending the hearing, or part of the hearing, if:

(a) the hearing relates to a schedule one or sexual offence ground and the attendance of
the child at the hearing, or part of the hearing, is not necessary for a fair hearing; or

(b) the attendance of the child at the hearing, or part of the hearing, would place the child’s
physical, mental, or moral welfare at risk; or

(c) taking account of the age and maturity of the child, the child would not be capable of
understanding what happens at the hearing, or part of the hearing

5.41 There is no provision to ‘proceed in absence’ of a child if they are not present and
cannot be excused under one of the criteria listed above. However, a hearing can still
proceed if absolutely necessary to keep a child safe, for example where an order is about to
lapse. The preferred option would be to defer the children’s hearing and consider interim
measures.

Taking a trauma informed approach to the tests

5.42 The decision about whether or not to excuse a child from their hearing is important,
as it is an opportunity to reflect on the way in which the child can participate in a trauma
informed way. At the heart of trauma informed practice is choice. If a child or young person
chooses not to attend, the implications, effect and benefits of forcing them to attend should
be carefully considered.

5.43 The attendance of the child should always be age and stage appropriate, taking due
consideration of their needs and experience, including trauma, the quality and safety of
their relationships and their ability to participate and communicate their needs to the panel.

5.44  Whether virtual, in person or hybrid, the hearing room can be an environment of
high tension for all involved. Children are particularly sensitive to this, and Panel Members
should avoid forcing a child’s attendance where it is not in their best interests, and where
their views can be brought into the hearing’s decision making process in another way.

5.45 In order to make a well-informed and developmentally appropriate decision about
whether or not a child should be excused from their hearing, it is worth considering the

so 1
The Start of the Hearing



experience from the point of view of the child:
e What would be the benefit to the hearing’s consideration of the matters before it of
this child attending their hearing and why would it be of benefit?
e What would be the benefit of this child being excused from their hearing and why?
e |f we do excuse the child, how can we ensure their needs and views are well
represented at the hearing and they remain central to proceedings?

5.46 Panel Members should be aware of the ways in which attending a hearing could
adversely impact a child. Feeling safe will support a child’s ability to share their experience
and fully participate in the hearing. For example, children who have suffered complex
relational trauma should be protected in any setting in which they are in direct contact with
the adults that have been unable to meet their needs and who may cause them alarm or
distress.

“Schedule 1 or sexual offence ground”

5.47 The Criminal Procedure (Scotland) Act 1995 lists all schedule 1 offences, including
sexual offences. These include assault, ill treatment, neglect, exposure, abandonment and
more. This excusal ground allows a child to be protected from attending hearings with their
abuser or alleged abuser.

...
=““\ EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEESR

Example

Decision: To excuse Jenny from attending the hearing s.73(3).

Reasons: The hearing will require a detailed discussion of a violent incident in relation to
Jenny’s father, which is a schedule one offence ground. Jenny is ten years old, and has some
awareness of the incident but has not been told about it in detail. As an Advocacy Worker
has been appointed for Jenny, she will be able to share her views with the hearing without
needing to attend. It is therefore in her best interest that she be excused, so she is not
exposed to details about her father’s conduct that she has been protected from so far.

“Mental, moral or physical welfare”

5.48 The excusal test here requires that attending the hearing would place the child’s
mental, moral or physical wellbeing at risk; this isn’t a hypothetical test. However, aniill
child’s physical wellbeing would certainly be at risk by taking them to a hearing or a child’s
moral welfare may be corrupted by attending a hearing with adults under the influence of
drugs or where ‘adult’ conversations are taking place.

5.49 More commonly, a child’s mental welfare could be at risk from attending a children’s
hearing when considering their previous traumatic experiences, the sensitive discussions

which need to take place and the people they could encounter at the hearing. There is no
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need to wait for significant harm to come to a child to be able to excuse them from
attending their hearing where in their best interests.

ﬁ Example

Decision: To excuse Callum from attending the hearing, s. 73(3).

Reasons: Callum has been significantly impacted by previous hearings, as his mother and his
father are openly hostile towards each other and have often expressed anger and upset in
previous hearings, while Callum feels stuck in the middle. Callum has recently started
counselling to address anxiety and depression, and feels as though he is making progress.
However, the prospect of attending a hearing is triggering real concern for Callum, to the
extent that he fears he will regress. Attending the hearing would put Callum’s mental
welfare at risk, and he therefore should be excused.

“Age and Maturity”

5.50 Each and every child is an individual with a unique history and experience. Panel
Members are not, and should not attempt to be seen as, child development specialists.
Panel Members will only ever see a snapshot of a child’s life through the hearing, and it is
not appropriate for Panel Members to draw conclusions based on one short,
unrepresentative meeting.

5.51 However, a basic understanding of the way in which children generally develop, and
the way in which this can be impacted and influence participation in the hearing room will
help Panel Members ask relevant questions and gather factual information to inform the
discussion. It may also help Panel Members’ decision-making when deciding whether to
excuse a child from attending their hearing.

Children aged 0-3

5.52 Infants are most often excused due to their age and ability to understand. They also
make up the largest group of children referred on the grounds of a lack of parental care and
the greatest number of children subject to a Child Protection Order. Given the significant
vulnerability of this age group and their complete dependence on adults to meet their
needs, they must be well represented in reports.

5.53  Young children are very expressive and their immature language skills should be no
barrier to ensuring their rights are upheld. Their experience, what their behaviour is telling
us and what they require in order to be safe, should be well considered in reports and

clearly stated. This can support Panel Members to connect with the needs and experiences

of the young child being discussed, and keep their needs central to proceedings.
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5.54 However, it is unlikely that any infant, when considering their age and maturity,
would be capable of understanding what happens at a children’s hearing, or part of a
children’s hearing.

Children 3-7 years

5.55 Inthis age group, children are becoming more aware of their environment and
circumstances. Most will be able to listen to a discussion, but with limited ability to
understand the hearing process. This is an age when Panel Members need to be particularly
careful about discussing ‘adult’ topics in front of children who cannot properly process this
information.

5.56 They will be sensitive to those in the room with them and very aware of any tension.
They may be able to express a view on some matters but may not feel able to do so without
adult approval. It may be appropriate for them to attend the hearing in person for a short
period of time, or to use technology to ‘bring them into the room’. Children of this age can
be supported to express themselves through play, drawings, stories and a range of creative
activities before the hearing, and reports should provide expert interpretations of such
material. Consider all options that might enable a child to express themselves and
participate their views and feelings non-verbally.

5.57 Many, if not all, children in this age group, when considering their age and maturity,
may not understand what happens at a children’s hearing or part of it.

Children 7-14 years

5.58 These children are more likely to be aware they are attending a children’s hearing
and have some understanding of the process. They may have some difficulty interpreting
the concerns raised and making sense of any recommendations or decisions made. They are
less likely to meet the ‘age and maturity’ category for excusal, but may benefit from
attending for only part of the proceedings and having the space and time to express and
share their views with a limited group of adults in the room.

5.59 Children in late primary and early secondary school are more likely to internalise
their feelings and feel some responsibility for the concerns raised. To ensure the safety and
well-being of any child, consider their current and previous experiences, including their
experiences of attending meetings and hearings and the benefit or otherwise of their
attendance. Consider the options of using technology and a child being able to represent
their views creatively and non-verbally.

Young people 14 +

5.60 Some young people will access advocacy services and feel well supported and
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represented at a hearing; however, most will still feel anxious and worried about the
process, despite a greater level of understanding. Young people may be able to contribute
and participate fully, while others may wish to choose to share their views and participate
nonverbally and may feel more comfortable using technology.

Example

Decision: To excuse the child from attending s.73(3).

Reasons: Jonny is three years old and has no awareness of the role of children’s hearings in
his life. He has no understanding of the reasons which led to him living with his aunt and
uncle and has been protected from discussions around his mother’s self-harm and mental
health problems. Jonny is a happy and active little boy and although he would be able to
attend the hearing, he could not contribute in any meaningful way, would be exposed to
discussions which are not age appropriate and his need for an effective level of supervision
would distract the adults from effectively participating themselves.

5.61 Where the hearing making the decision is a grounds hearing, the child can be
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M Legislation and Legal Tests

(a) taking account of the age and maturity of the child, the child would not be capable of
understanding the explanation of the statement of grounds

5.62 For example, a child may be present at the grounds hearing and the Panel Members
may consider that the child is unable to understand the statement of grounds and should
not be present while they are discussed. A pre-hearing panel may use all three criteria to
excuse a child from attending a grounds hearing in advance.

Example

Decision: to excuse child from attending during explanation of ground(s) s.73(4).

Reasons: Tanya has been protected from the extent of her mother’s drug use, drug dealing
and the details of the offending which led to the referral to the Children’s Reporter. At eight
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years old, Tanya is aware of drugs but would not understand the details of the grounds, the L
significance of her mother’s involvement and, as she is unaware of the incidents referred to r
in the supporting facts, she would be unable to respond to the grounds. L

»

Relevant person (ss74 - 75)

5.63 Arelevant person also has a right and duty (where they have received notification of
the hearing) to attend a children’s hearing. A relevant person who fails to attend a hearing
has committed an offence and may be fined if prosecuted.

5.64 Only a relevant person who has been notified of the hearing and has failed to attend
needs to be considered for excusal. The Hearing Arrangement Form will show whether or
not they have been notified of the hearing. If the relevant person is recorded as
‘whereabouts unknown’ rather than ‘notified’, it is because SCRA and the local authority do
not have a current address for them. If someone is not aware of the hearing taking place,
they cannot comply with any legal duty to attend. Therefore no excusal or decision to
proceed in their absence is required or competent.

m Legislation and Legal Tests

A relevant person can be excused from attending the hearing, or part of a hearing, if:

(a) it would be unreasonable to require the relevant person’s attendance at the hearing or
part of the hearing

OR

(b) the attendance of the relevant person at the hearing, or part of the hearing, is unnecessary
for the proper consideration of the matter before the hearing.

5.65 A children’s hearing does not have to excuse an absent relevant person’s attendance
in order to proceed with the hearing. The children’s hearing also has the power to proceed
in their absence.

5.66 Thisis a particularly important distinction given that a decision to excuse a relevant
person’s attendance will apply to any deferred hearings until a substantive decision is made.
In contrast the decision to proceed in a relevant person’s absence only applies to that
particular hearing. For example, if a relevant person has been excused from attending a
grounds hearing, that excusal will last until the grounds are established and the subsequent
hearing makes a substantive decision. This includes any and all hearings to renew Interim
Compulsory Supervision Orders while the grounds are with the Sheriff. Crucially, as it is only
the obligation to attend which has been removed, the relevant person will still be invited to
every hearing and can still decide to attend.
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5.67 Therefore, where a relevant person has not attended the hearing, Panel Members
should consider two issues:

1. Does the criteria to excuse the relevant person apply and, if so, does the hearing
wish to excuse the relevant person?

2. If not, should the hearing proceed in the relevant person’s absence?

5.68 Where the criteria to excuse the relevant person does not apply or the hearing does
not wish to excuse the relevant person, the children’s hearing may consider it appropriate
to proceed with the hearing, for example where a relevant person has failed to attend
several previous hearings and there is no reasonable prospect of them attending if the
hearing was deferred or there is a need to make a substantive decision for the child.

Example: Excusing v Proceeding in the relevant person’s absence

Example

Decision: To excuse Mrs Patel from attending s.74(3)

Reason: Mrs Patel is in currently in hospital and not able to attend the hearing in person. She
has indicated via Mr Patel that she is content for the hearing to proceed and Mr Patel can
provide her views to the hearing.

Example

Decision: To excuse Mr Whyte from attending s.74(3)

Reason: Mr Whyte has not been involved in Lily’s care for several years and has had no
contact with her in that time. His attendance at the hearing today was not necessary to fully
understand Lily’s current circumstances.

1
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Excusing a Relevant Person v Proceeding in Their Absence

Is it unreasonable or unnecessary for the
relevant person to attend the heaing?

Yes No

[ J L .
Do you wish to excuse the
relevant person from attending?

Yes No
l L
1 \J
Excuse the relevant person Do you want or need to proceed

with the hearing without the
relevant person present?

Yes No

:—J

Proceed in their absence

Defer the hearing and consider
any interim orders required

S

Example
-

Decision: To proceed in the absence of Ms Thomson s.75

Reason: Ms Thomson had indicated she wanted to attend the hearing but has been unable to
secure the day off work. Unfortunately, as the order is due to expire tomorrow, the hearing
had to proceed in her absence to prevent Daniel’s order lapsing.

Example

Decision: To proceed in the absence of Mr Smith s.75
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Reason: Mr Smith did not attend the previous four children’s hearings and has not indicated
any intention to attend today. Deferring the hearing would likely not result in his attendance
at the future hearing and would add unnecessary delays and uncertainty to Zara.

Others with an opportunity to participate in the hearing

5.69 Other important people in a child’s life must be afforded the opportunity to
participate in the hearing if they meet the statutory criteria required. Whether the person
meets the criteria is to be decided by the Children’s Reporter or a pre-hearing panel. This
opportunity can be requested by the child, a relevant person or the individual themselves. If
they do not meet the criteria, the Reporter may still facilitate a degree of participation, for
example by asking them to provide their views or inviting them to attend. Information about
the child’s relationships provided by Local Authorities will be vital to making these decisions.

5.70 The criteria for affording an individual the opportunity to participate in the hearing is:

(a) the person is living or has lived with the child;

(b) the person and the child have an ongoing relationship with the character of a
relationship between siblings (whether or not they have a parent in common);

(c) the children’s hearing is likely to make a decision significantly affecting contact or
the possibility of contact between the person and the child; and

(d) the person is capable of forming a view on the matter of contact between the
person and the child

5.71 If the criteria is met, the person will be allowed to attend the hearing for a period
which is considered appropriate by the chairing Panel Member. This means that the
person will enter the hearing at an appropriate stage and leave when their attendance is no
longer necessary for the proper consideration of how the hearing’s decision may affect
contact, or the possibility of contact, between the person and the child. In determining the
appropriate period of attendance for individuals afforded an opportunity to participate in
the hearing, the chairing Panel Member should consider:

e what decisions may be taken by the hearing, and whether those affect contact or
the possibility of contact between the child and the individual;

e what information they need from the individual to make a decision about contact
between the child and the individual;

e how privacy can be best protected, ensuring the individual is only permitted for the
relevant part of the discussion.

5.72 Persons afforded the opportunity to participate will also have the right to be
represented at the hearing. The representative should only be permitted to attend if
accompanying the person with participation rights, and as directed by the Chair. For more
guidance on the relevant criteria and procedure, see the section on opportunity to
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participate.

Others with a right to attend the hearing (s78)

5.73 In addition to the child, the relevant person(s) and those afforded an opportunity to
participate in the hearing, the following persons have a right to attend a children’s hearing
and asking the child and relevant persons’ permission is not required:

e arepresentative of the child

e arepresentative of the relevant person

e arepresentative of any person with participation rights

e the Principal Reporter —in practice the Principal Reporter will delegate this right to a
Children’s Reporter, Trainee Reporter or Assistant Reporter

e aSafeguarder appointed in relation to the child

e a member of an Area Support Team (acting in that person’s capacity as such) for
example, a Panel Practice Advisor

e arepresentative of a newspaper or news agency

5.74 In addition to those with a right to attend, a constable, prison officer, or other
person (for example a prisoner escort) who has a person who is to attend a hearing in their
custody, is authorised to attend the pre-hearing panel or children’s hearing.

Attendance of a journalist at a hearing

5.75 In most cases, a journalist will arrange their attendance at the hearing in advance.
The right of attendance applies to ‘a representative of a newspaper or news agency’. In
order to distinguish this from bloggers or persons who publish news content on social
media, CHS and SCRA interpret this to apply to journalists registered with the Independent
Press Standards Organisation.

5.76  While a representative of a newspaper or news agency has a right to attend, they
may be excluded from any part of the children’s hearing where the chairing Panel Member
is satisfied that:

e the conduct of the journalist is violent or abusive;

e the conduct of the journalist is so disruptive that the chairing Panel Member;

e considers that unless the person is excluded, it would be necessary to end or
adjourn the hearing;

e the presence of the journalist is preventing the hearing from obtaining the views of
a relevant person;

e the presence of the journalist is causing, or is likely to cause, significant distress to
the relevant person;

e the hearing is satisfied that the presence of the journalist is preventing the hearing
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from obtaining the views of the child;
e the hearing is satisfied that the presence of the journalist is causing, or is likely to
cause, significant distress to the child.

5.77 If excluded from part of the hearing to obtain the views of the child or because of
significant distress to the child, the chair may explain to the person, where appropriate, the
substance of what has taken place in their absence. If the basis for exclusion was for any
other reason, the chair must explain the substance of what has taken place in their absence.

5.78 Journalists should be aware that there is legislation which governs the identification
of children and young people involved in the Children’s Hearings System. SCRA staff will
remind journalists of the publishing restrictions in section 182 of the 2011 Act. Panel
Members should also be aware of the restrictions and remind all participants of this at the
start of a hearing where a journalist is in attendance.

5.79 Itis a criminal offence to ‘publish’ ‘protected information’ if the publication of the
information is intended, or is likely, to identify a child, or the child’s address or school.
‘Protected information” means information in relation to a children's hearing, an appeal
against a decision of a children's hearing, proceedings before the Sheriff or an appeal from
any decision of the Sheriff or Sheriff Principal made under this Act. It also includes
information given to the Principal Reporter in respect of a child. To ‘publish’ includes printed
media, television, radio, online and social media.

Other persons

5.80 The attendance of any other person at the hearing is at the discretion of the chairing
member. This includes any professional or other person working with the child or family
members, for example a social worker, school teacher or health visitor. There may also be
individuals who do not meet the criteria to be afforded participation rights, but will
nevertheless be granted some degree of participation to protect their human rights. The
Children’s Reporter may identify them and invite them to submit written information
and/or to attend the hearing. The criteria for exercise of the chairing member’s discretion
are:

e the attendance of the person is necessary for the proper consideration of the matter
before the hearing

OR

e the person is otherwise granted permission by the chairing member— the chairing
member may not grant permission to a person under this second reason if the child
or relevant person objects
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Attendance by electronic means only

5.81 A pre-hearing panel may determine that a person, or persons, should attend only by
electronic means rather than physically attending the hearing, i.e. through telephone or
video link. See the pre-hearing panel chapter for more detail about this decision.

Disruption and attendance

5.82 Any person who is being violent or abusive, or so disruptive that the hearing has to
be deferred or adjourned to another day, can be excluded from a pre-hearing panel or
children’s hearing for as long as necessary. See the section on exclusion for further
information.
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A representative of a
newspaper or news \/ X
agency

Other professional,

e.g. social worker, X X

school teacher,
health visitor

d. Establishing the child’s age

5.83 The chairing member must ask the child how old they are, unless satisfied that the
child would not be capable of understanding the question. The Children’s Hearing System is
legally required to be satisfied that the definition of ‘child” in the legislation applies to the
subject of the hearing. The chairing member should not ask the child their date of birth. It
is not procedurally necessary. Some children may not be able to provide their date of birth
and the question may seem difficult or intimidating.

5.84 If the child is deemed as being incapable of understanding the question (or is not
present) the chairing member must still determine the child’s age. It is good practice to ask
a relevant person, if present, to confirm the child’s age. Alternately, the chair might confirm
the child’s age while providing a summary of the reports; “This is an annual review for Marc
who has just turned eight and is living with his grandmother and cousin, Justin.”

5.85 If the child is over 16, the chair must confirm whether he/she is subject to a
Compulsory Supervision Order, or has not yet attained the school leaving age and has been
referred on grounds of non-attendance at school.

m Legislation and Legal Tests

A person is a child under the s.199 of the 2011 Act if they are:

1. under the age of 16 years

2. aged 16 or 17 years and subject to a Compulsory Supervision Order

3. underthe age of 16 years when referred to the Children’s Reporter until the Children’s
Reporter decides not to arrange a children’s hearing or a substantive decision is made
by a children’s hearing

4. of school age where the ground of referral is non-school attendance

5. aged 16 or 17 years and whose case has been remitted to the Principal Reporter by
the Sheriff after they have pleaded guilty to, or been found guilty of, an offence until
a substantive decision is made by the hearing
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e. Notifications and reports received

Notification

5.86 The hearing should confirm with the child, if applicable, the relevant person(s) and
any person with participation rights whether they have received notification of the hearing.
With the exception of hearings arranged at short notice, a child and relevant person(s) are
entitled to at least seven days’ notice of a hearing from the Children’s Reporter.

5.87 There is an exception in relation to notification of a child; the Children’s Reporter
does not have to notify a child of a hearing if they are satisfied that the child would not be
capable of understanding the notification. It is presumed that a child under the age of six
would not be capable of understanding any notification and that a child under the age of
twelve would not be capable of understanding hearing papers. Panel Members should find
out whether the child has been notified of the hearing, from the Hearing Arrangement Form
or ask the Children’s Reporter at the start of the hearing if clarification is needed.

Papers

5.88 The child, if capable of understanding the content, and relevant persons are should
receive the same reports as the Panel Members at least three days prior to the hearing.
Panel Members must therefore also check with the child and relevant persons what papers
they have received (e.g. social work report, school report, Safeguarder’s report), and
whether they have had adequate opportunity to look at them and whether they have been
understood.

5.89 Any person with participation rights should receive, as soon as possible before the
hearing begins, a copy of:
e any contact direction that regulates contact between them and the child;
e any information that is about them;
e any information that is about contact between them and the child, or;
e how the possibility of contact between them and the child may be affected by the
decision of the children’s hearing.

5.90 If achild, relevant person or person with participation rights informs the hearing
they have not had adequate opportunity to review the papers, the hearing should consider
whether it is appropriate to proceed with the hearing. When making this decision, Panel
Members should consider the overall fairness of the hearing. Although not an exhaustive
list, factors Panel Members may consider include:

e the length of the report(s)

e the time the person has had the report(s) prior to the hearing

e (difficulties the person may have reading and understanding information — this may
be due to a learning difficulty, as a result of a temporary period of ill health or they
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may have been provided in a format or language which was unsuitable

5.91 If the child, relevant person or person with participation rights say they have not
understood the papers, the hearing must consider how they can be helped to understand:

e the professional who prepared the report may be present at the hearing and able to
explain the contents of their report either during the hearing or during a short
adjournment

e the chairing member’s explanation of the substance of the report may assist

e aSolicitor or other representative could help with effective participation

e the hearing may need to be deferred to another day to provide the child and/or
relevant person more time to consider the report.

Notification and/or report(s) not received

5.92 If the child, relevant persons or person with participation rights have not received
either the notification, or one or more reports within the required timescales, then it should
be established by the hearing whether the child, relevant person(s), or person with
participation rights are willing to proceed with the hearing if they are present. Panel
Members should take seriously any request to defer a children’s hearing to allow a child or
relevant person to properly review reports. The hearing should have the welfare of the child
as the paramount consideration in making any decision about whether or not to defer a
hearing to a later date.

Hearings arranged at short notice

5.93 Where the hearing is arranged at short notice (for example a custody hearing or a
hearing after the making of a Child Protection Order), the timescale for notification and
provision of papers is “as soon as practicable” prior to the hearing. The exception to thisis a
contact direction review hearing, where there is a requirement that the Children’s Reporter
must notify the hearing no later than three days after the hearing whose contact decision is
to be reviewed, and provide papers at least three days prior to the hearing.

5.94 Itis good practice to ask the child, relevant persons and any person with
participation rights whether they have received notification and papers prior to the hearing.
If a decision requires to be made urgently (as in the case of a Child Protection Order
hearing) and papers have been received immediately prior to the hearing Panel Members
may wish to consider a short adjournment of the hearing to enable participants to review
them. In other circumstances Panel Members may consider deferring the hearing to another
day if the child, relevant person or person with participation rights indicate they have not
had sufficient time to look at the papers provided.

Substance of the reports
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5.95 Where the notifications and reports have been received by those entitled to them,
the chairing member must inform those present at the hearing of the substance of any
relevant report or document provided within the hearing papers. A lengthy description of
the content of each individual report is not necessary. A summary of the substance of
reports should be a brief and succinct description of the key issues, and recommendations,
from the reports, either collectively or individually if there are differences in content or
recommendations .

Example

The reports indicate that since the last hearing six months ago, Callum has increased his
attendance at school from 68% to 87%, started attending Scouts and the whole family have
taken part in fortnightly family counselling. Because of all the progress made, the
recommendation today is to terminate the Compulsory Supervision Order.

f. Confirmation of child’s expressed views

5.96 Where papers are provided to the child, the chairing member must ask the child
whether the documents accurately reflect any views expressed by the child, unless the
chairing member believes that it would not be appropriate to do so.

5.97 If the child says that the views presented in the report are not his or her views, the
chairing member must clarify what the child’s views are before the hearing moves on.

5.98 The way in which this is done will depend on the individual child. In general terms,
during a hearing Panel Members should be careful not to ask children leading questions
where possible (e.g. “your social worker says you want to see your mum more often, is this
right?”). Therefore questions might be phrased such as “what do you think about the
section of the report on your views?” “What do you think about what the report says about
when you see your mum?”

More information on the child’s views can be found in the overarching principles section.

g. Children’s advocacy services (section 122)

5.99 Since 2020, there has been a statutory duty on the chairing Panel Member of a
children’s hearing to inform the child of the availability of advocacy services in their area.
This duty applies in all children’s hearings.

5.100 A national advocacy scheme has been funded and set up by the Scottish Government
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to make sure that independent advocacy services are available for children and young
people in every local authority area. Children’s advocacy services provide support and
representation to children before, during, and after a children’s hearing. A child’s advocacy
worker will meet with the child and explain how the children’s system works and the kinds
of decisions that Panel Members can make. The advocacy worker will help the child decide
what they want the Panel Members to know and how best to communicate that in the way
they prefer. An advocacy worker will only represent a child’s views. They will not give a
personal view or say what they believe to be in the best interests of the child.

m Legislation and Legal Tests

The chairing Panel Member of the children’s hearing must inform the child of the
availability of children’s advocacy services, unless:

(a) taking account of the age and maturity of the child, the chairing member considers
that it would not be appropriate to do so

5.101 Only the child can decide they would like an independent advocate. They cannot be
compelled to have one and a children’s hearing cannot appoint an advocacy worker for the
child. However it is essential that the chairing member talks to the child about whether they
already know that advocacy is available and, if they do not, that they are given information
about how an advocacy worker might help them in a hearing and how they can obtain an
independent advocacy worker if they want one.

5.102 In most cases the child should already have been given information about advocacy
services in their area in the letter from SCRA notifying them of their hearing and also by
their Social Worker. The aim is that the child should not hear about the availability of
advocacy services for the first time in their hearing. However every hearing should check
that the child knows about the availability of advocacy services, unless the child already has
an advocacy worker at the hearing or the chairing Panel Member considers that it would not
be appropriate taking account of the age and maturity of the child. Advocacy organisations
believe that most children over five should be able to understand the role of an
independent adult who can help them participate in the hearing, and be able to form a
relationship with them and make use of their support to put their views across.

5.103 If the child does not already have an independent advocacy worker, the chairing
Panel Member should ask the child or young person if they have been informed about the
availability of advocacy services. Every child and each hearing is unique. There is no one way
to talk to a child about advocacy. It may be appropriate to introduce information about
advocacy during the discussion of the child’s views, or it might be raised when the chairing
member is establishing the child’s age. It should be raised in a way in which the child or
young person can understand, using plain English and language appropriate to the child’s
age and stage of development.
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Examples might include:

“I'd like to ask if you know that you can have help from an independent person to
tell us what you think about what’s happening [at home/in school/in your life].”

‘“Has anyone talked to you about what help is available to put your views across to
us as Panel Members?”

5.104 The duty to inform the child of the availability of advocacy should, where necessary,
enable a conversation about the help they might want to participate in the hearing. If the
child doesn’t know about the availability of advocacy services, the chairing Panel Member
should explore whether the child would like to have an independent advocacy worker and
explain how they can get in touch with their local advocacy provider. The children’s hearing
cannot arrange this for the child but Panel Members should satisfy themselves that the
child, their parents, carers, or Social Worker can do so.

5.105 Panel Members should consider whether the hearing ought to be deferred to allow
the child to instruct an independent advocacy worker before they make a decision. Even if
the child would like the support of an advocacy worker, Panel Members should have the
welfare of the child as their paramount consideration when deciding whether or not the
hearing should go ahead. This may not always be an easy decision to make. Panel Members
should think about whether they have enough information about the child’s views to inform
their decision and consider whether it is better for the child or not, to make a decision there
and then rather than defer the hearing to another day. If the Panel Members have reliable
and sufficient information about the child’s views and are satisfied that the child is able to
participate and contribute to the discussion during the hearing, it may be appropriate to
proceed rather than delay decision-making. Panel Members should include in their written
reasons why, having the child’s welfare as their paramount consideration, they felt it right
to proceed with the hearing in the child’s interests.

5.106 If the child is not in attendance at the children’s hearing, the chairing Panel Member
will be unable to inform them of the availability of advocacy services. Nevertheless, it is
good practice to discuss advocacy with other participants in the hearing to ensure that the
child is aware of advocacy services and encourage these conversations to take place.

Example

Decision: To defer the hearing for the child to meet with an independent advocacy worker.

Reasons: Vicki is nine years old and seemed shy about speaking to the Panel Members. When
asked how old she is, she looked at her Foster Carer and then down at the ground. There is limited
information in the reports about her views. When asked if she would like to talk to someone who
can help her tell the Panel what she thinks about things Vicki nodded repeatedly. The Panel
considered she would be unlikely to participate in the hearing fully without the help of advocacy.
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Example

Decision: To proceed with the hearing, although the child said that they would like an
independent advocate.

Reasons: Josh does not have an advocacy worker, and did not know about advocacy services. He
said to the Panel Members that that he would like one. Josh’s views were set out fully in the
social work report and while he would like an independent advocacy worker, he agreed that the
report included his views and that he was willing to discuss those views with the Panel Members.
Deferring the hearing until Josh is able to meet with an advocacy worker would mean continuing
uncertainty about where the child should live for several weeks and where they should go to
school beyond the start of the forthcoming term. The Panel considers that it is in the best
interests of the child to proceed with the hearing.

The advocacy worker’s attendance at the hearing

5.107 If the child has appointed their advocacy worker as their representative, the
advocacy worker is entitled to attend the hearing either with the child or by themselves. As
a representative, they have a right to attend the children’s hearing. If the child already has a
representative and a legal representative and also wishes to have an advocacy worker, the
chairing member may permit the advocacy worker to attend as someone whose attendance
is necessary for the proper consideration of the matter before the hearing (that is to enable
the full expression of the child’s views and wishes). If the child brings their advocacy worker
with them the chairing member should enable the advocacy worker to be in the hearing
room to support the child or young person in giving their views.

5.108 If a child or young person brings more than one representative, and the number of
people attending the hearing exceeds the capacity of the hearing room or the capacity of
possible remote connections into a virtual hearing, the chair should exercise their
judgement on how the hearing should best be managed. As a representative has an
absolute right to attend an advocacy worker should not be excluded if acting in that
capacity. The child should not be asked to choose between a personal representative, an
advocacy worker and their legal representative being present in the hearing room. It may be
that the hearing has to hear separately from other contributors who do not have an
automatic right to attend.

Advocacy Providers

5.109 Each local authority area has a nationally contracted primary provider who will offer
advocacy services. If it is not possible for the primary provider to work with an individual
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child for any reason they should put the child in touch with alternative secondary providers
available in each area. You can find the advocacy provider for your area here. Each of these

providers will work in accordance with National Practice Standards.

h. Non-disclosure requests

5.110 Any person may make a request to a children’s hearing to withhold specified
information from a specified person. This is called “a non-disclosure request”. A non-
disclosure request may be made, for example, by a Social Worker who recommends that the
place where it is proposed the child may reside under a Compulsory Supervision Order
should not be disclosed to the child’s parents or by a relevant person who does not wish the
child to know a piece of sensitive information which is contained in the Child’s Plan. The
Children’s Reporter must refer a non-disclosure request made to them in advance of the
hearing to the hearing, or may make a request on their own initiative.

5.111 Where a non-disclosure request is made before the hearing begins, it must be
decided at the start of the hearing before any discussion of any other matters. In this
situation, the hearing will have received a copy of the non-disclosure request and a form
explaining that information has been withheld. This may also apply to a pre-hearing panel
convened to decide upon person status. To assess whether the relevant test is met, the
hearing may have to exclude the person to whom the non-disclosure request relates whilst
the Panel Members discuss the non-disclosure request and the perceived risks, and decide
what to do. This must happen at the start of the hearing. Wherever possible, Panel
Members should find out the person’s view before excluding them and making a decision
about the request. After the decision is made the person should be invited back into the
hearing and told of the decision to withhold or disclose information. No discussion about
any matter other than the non-disclosure request must take place whilst the excluded
person is outside the hearing room.

5.112 Certain documents can never be the subject of a non-disclosure request. These are:
e the statement of grounds
e an order or warrant the child is subject to
e aremit from the court after the child has been convicted of, or pleaded guilty to, an
offence
e arequirement from a Sheriff under the Antisocial Behaviour etc. (Scotland) Act 2004

5.113 A non-disclosure request:
e can be made to or via the Reporter before the hearing or to Panel Members during
the hearing itself
e may be made in writing or verbally
e must specify the information the hearing is asked to withhold, with reasons
e must specify the person who it is proposed to withhold the information from, with
reasons.
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Significant harm test

5.114 The test to be applied by Panel Members in deciding a non-disclosure request is
whether disclosure of that information to that person is likely to cause significant harm to
the child about whom the hearing relates. Panel members should be mindful of the
developmental stage of the child and the different kinds of risks which may arise for older
and younger non-verbal children including babies and infants under five years, children and
children with disabilities. Their perspectives and views are should also be considered
carefully when a case is being made for withholding information or not.

5.116 The hearing may decide not to withhold the information. Panel Members must
ensure that this information is provided at such a time, and in such a manner, as it considers
appropriate, having regard to the best interests of the child. It may be that the hearing
should adjourn for a period to provide the individual with the information and sufficient
time to consider the information before participating in the hearing.

5.117 |If the children’s hearing decides not to withhold information from the person, the
person should usually receive the information before the hearing goes on to consider other
matters, unless this would prejudice consideration by the hearing of any other matter
affecting the child’s welfare, such as the need to consider non-disclosure measure of the
child’s place of residence.

5.118 Panel Members should be mindful that the person may find the information
upsetting. There may be a lot of information to digest. A short adjournment may be enough
to allow them to get to grips with the information. If Panel Members think that the person
may need more time to read, understand and consider the information fully to enable their
effective participation or they require representation, Panel Members may need to consider
deferring the hearing to another day.

Example

‘({l

Decision: To not withhold information from Mr Gregory

Reasons: It was requested that Mr Gregory not be informed that Thomas’ mother was
pregnant with her new partner’s child. While Panel Members were sympathetic to Ms
Brown’s desire for privacy and to move on from her previous relationship with Mr Gregory,
her pregnancy and new partner were significant risks to her ability to prioritise Thomas’
needs and would be a key factor in today’s decision making. This included whether Thomas
continued to live at home or with his father. Furthermore, all parties agreed that there was
no risk to Thomas if this information was disclosed. In fact, he is already aware that he will
soon be a big brother.
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EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEDA
Non-disclosure request relating to the address of prospective adopters or carers

5.119 When the local authority proposes a change of residence be authorised by a
children’s hearing, the social worker will prepare written information for the hearing about
the proposed carers and their family and household. The child and relevant persons must
also receive this information. The profile of the carers will often include their address. When
recommending that the child move to live with prospective adopters, new foster carers or
kinship carers, the local authority may ask that the place of the child’s residence with those
carers is not disclosed. This means that a non-disclosure request to withhold the child’s
placement address from the information usually provided to the hearings’ participants may
need to be made before or at the start of the hearing, and well before the hearing’s decision
about whether a Compulsory Supervision Order should be made and what measures to
include. The test to be applied is that sharing the information is likely to cause significant
harm to the child.

5.120 Panel Members must determine a non-disclosure request at the start of the
children’s hearing and must apply the test that sharing the information will cause significant
harm to the child. If Panel Members consider that the request does not satisfy that test,
they must refuse the non-disclosure request. However if the information relates to the
child’s place of residence, it should not be disclosed until the hearing has decided whether
to make a Compulsory Supervision Order and has an opportunity to consider whether a
measure of non-disclosure of the child’s place of residence is necessary in the child’s
interests. Premature disclosure of information should not prejudice the hearing’s
consideration of any measure of non-disclosure of the child’s place of residence. The Rules
requires that the hearing ensures that information which is the subject of a non-disclosure
request is provided at such time, and in such manner, as the hearing considers appropriate.

i. Share the agenda

5.121 Panel Members should tell the hearing participants how the hearing will be
conducted and what will be discussed at each stage. This is a key hearing management tool;
the child, relevant persons and other attendees need to know when they will get their say
and when certain topics will be discussed. Good practice requires that all participants, and
in particular the child, should have an opportunity to say if there is anything else they would
like Panel Members to discuss.

5.122 A clear agenda will help the hearing run to time. Good time management is key to
prevent hearings overrunning and keeping other children and families waiting.
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Example

We will discuss how Kate is getting on with Mr and Mrs Smith and the progress with her
behaviour and communication before discussing Mr and Mrs Jones’ drug use and
improvements since the last hearing. The last thing we’ll come to is the current contact
arrangements for Kate with each of her parents. Is there anything else anyone would like to
add to the agenda?
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Types of hearing, their purpose, and the options available

This part of the manual gives information about different types of children’s hearings, their
purpose and the legal options available at each hearing. A hearing may have more than one
purpose therefore Panel Members may need to refer to multiple sections when preparing

for hearings.

PURPOSE OF HEARING
(Hearing Arrangement Form and Record
of Proceedings)

Consider whether to give advice to the
Sheriff who has been asked to look at the
Child Protection Order

Consider the case because there is a Child
Protection Order

Consider the case which the Sheriff has
referred to the Children’s Reporter

Consider the reasons for the hearing
which the Sheriff decided were correct

Consider the case which the Sheriff has
asked the children’s hearing to deal with

To review the Compulsory Supervision
Order as the child is in secure
accommodation

Consider whether to continue the Interim
Compulsory Supervision Order

TYPE OF HEARING
(Practice and Procedure Manual)

Advice to the Sheriff on an application to vary
or terminate a Child Protection Order

Second working day hearing

Grounds Hearing

Accepted or Established Grounds Hearing

Accepted or established grounds hearing
(if the child not on a Compulsory Supervision
Order) OR
Review Hearing (if the child is already subject
to a Compulsory Supervision Order)

Review Hearing

Hearing to consider further ICSO pending the
outcome of the proof application
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Give further consideration to the
Compulsory Supervision Order including
any changes made by the previous hearing

Consider giving advice to the sheriff

Consider whether the CSO should stay in
place until the appeal is finished

Consider the case because a young person
has been arrested by the Police

Consider making an order to find and keep
a child in a safe place and bring him or her
to a hearing

Consider making an order to bring a child
to a hearing

Consider the case because a young person
has been moved to secure
accommodation by the local authority

Consider releasing the child from an
obligation to attend a children’s hearing

Consider the appointment of a legal
representative for the child

Consider the appointment of a legal
representative for a person attending the
hearing

Consider whether a person should be
notified of a hearing as a relevant person

Consider whether a relevant person is
required to attend a children’s hearing

Depends on the on the purpose of original
hearing (deferred hearing, IVCSO due to expire)

Advice to Court where the child has been
found guilty of, or pleaded guilty to, a criminal
offence

Suspension Hearing

Custody Hearing

Application by the reporter for a warrant to
find and keep the child in a safe place and
bring the child to the hearing

Application by the reporter for a warrant to
bring the child to a hearing

Emergency secure transfer

Pre-hearing panel

Often, but not exclusively, a Pre-hearing panel

Can be considered at any hearing

Often, but not exclusively, a Pre-hearing panel

Pre-hearing panel
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a. A Child Protection Order has been granted (ss 45, 46)

6.1 Many children and families enter the Children’s Hearings System after referral to the
Children’s Reporter who will arrange a grounds hearing. When a Child Protection Order has
been granted by the Sheriff, a hearing will be arranged for the child and family on an
emergency basis. Participants may be anxious, angry or frightened. Panel Members should
help ensure all participants understand every step of the process.

6.2 When:
e aSheriff has made a Child Protection Order authorising removal of the child to a place
of safety or alternatively, preventing the removal of a child from a safe place
and
e the Children’s Reporter is satisfied that the criteria for the making of the Child
Protection Order are met

a children’s hearing must take place on the second working day after the order is
implemented. A ‘working day’ excludes weekends and specific public holidays. For example,
an order granted on a Thursday providing for the child to be taken to a place of safety
requires that a second working day hearing must take place on the following Monday.

6.3 The purpose of the second working day hearing is to consider:

e the circumstances which led to the making of the Child Protection Order;

e whether the conditions for the making of the Child Protection Order continue to be
met;

e whether it is necessary that the order remain in place; and

e whether any variations are required to any directions included in the order.

Conditions for granting a Child Protection Order

6.4 Different criteria apply to the making of a Child Protection Order depending on
whether the applicant is a local authority or any other person.

Panel Members should know which criteria applied to the making of the order, to enable
them consider whether the conditions for making it are met. This information will be
included in the Child Protection Order itself. If there is any uncertainty, Panel Members
should ask those attending the hearing or the Children’s Reporter, who applied for the Child
Protection Order before the hearing begins.

6.5 Any person can apply for a Child Protection Order in the following circumstances:
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5’3 Legislation and Legal Tests

(a) there are reasonable grounds to believe that:

i.  the child has been, or is being, treated in such a way that the child is suffering or

is likely to suffer significant harm; or

ii. the child has been, or is being, neglected and as a result of the neglect the child is
suffering or is likely to suffer significant harm; or

iii.  the child is likely to suffer significant harm if the child is not removed to and kept in a
place of safety; or

iv.  the child is likely to suffer significant harm if the child does not remain in the place at
which the child is staying (whether or not the child is resident there)

AND
(b) the order is necessary to protect the child from that harm or from further harm.
6.6 In practice, Child Protection Orders are usually applied for by a local authority. The

following criteria apply only where the local authority applies for the Child Protection Order.
These criteria are:

m Legislation and Legal Tests

(a) there are reasonable grounds to suspect that:

i.  the child has been, or is being, treated in such a way that the child is suffering or is
likely to suffer significant harm; or
ii. the child has been, or is being, neglected and as a result of the neglect the child is
suffering or is likely to suffer significant harm; or
iii.  the child will be treated or neglected in such a way that is likely to cause significant
harm to the child

(b) the local authority is making enquires to allow it to decide whether to take action to
safeguard the welfare of the child, or is causing those enquiries to be made, and

(c) those enquiries are being frustrated by access to the child being unreasonably denied, and

(d) the local authority has reasonable cause to believe that access is required as a matter of
urgency
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Directions

6.7 A Sheriff may attach ‘directions’ to a Child Protection Order which have the same
status as a ‘measure’ which a children’s hearing may include in a Compulsory Supervision
Order.

6.8 A Child Protection Order can have one or more of the following directions attached:

1. An information non-disclosure direction. This is a direction specifying that
information in relation to the child, must not be disclosed to a named person or class
of persons. For example the order may require that information about the place of
safety where the child is being kept is withheld from a relevant person.

2. A contact direction. This is a direction regulating contact between the child and a
named person or class of persons.

3. A parental responsibilities and rights direction. A direction may restrict or limit
the exercise of parental responsibilities and rights in relation to the child, such as the
right to consent to medical examination and/or treatment as an example.

Legal assistance

6.9 The child is automatically entitled to legal aid to be assisted by a Solicitor at a second
working day hearing, subject to the child having the capacity to give instructions to a
Solicitor. There is a general presumption that a child aged 12 years or over is able to instruct
a Solicitor. Younger children may also be able to instruct a Solicitor if they understand what
it means to do so and appear to have sufficient capacity to give instructions.

6.10 Panel Members should ask a child present at the hearing, subject to their age and
level of understanding, whether they have had the opportunity to speak with a Solicitor. If
they have not, and the hearing think legal representation is necessary, Panel Members may
consider a short adjournment for the necessary arrangements to be made.

Options

6.11 The options open to a second working day hearing are:

Options

1. To continue the Child Protection Order without variation. Where the hearing is
satisfied that the criteria for making the Child Protection Order are satisfied and that
any directions attached to it remain necessary.
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2. To continue the Child Protection Order with variation to one or more of the
directions attached. Where the hearing is satisfied that the criteria for making the
Child Protection Order is satisfied, but that there should be a variation to the
directions attached. A variation includes terminating or varying the existing
directions or including a new direction.

3. To terminate the Child Protection Order. Where hearing members are satisfied that
the conditions for the making of a Child Protection Order no longer exist or the order
is no longer necessary.

6.12 A decision must be made by a hearing on the second working day and therefore it is
not possible to defer the decision. If there is a need for further information to enable the
hearing to make a decision, Panel Members can consider an adjournment for the
information to be obtained. The hearing must, however, reconvene on the same day.

6.13 It is possible for the local authority to apply for a Child Protection Order for a child
already subject to compulsory measures of supervision, for example, to authorise urgent
removal from a dangerous situation. In most cases, the child will not already be subject to a
Compulsory Supervision Order..

6.14 Panel Members should be mindful that by terminating a Child Protection Order, the
child may be released from a place of safety without a guarantee of continuing involvement
with social services, and explore whether arrangements are in place, or will be made, to
ensure the child’s safety and ongoing support. That may include help from wider family or
other forms of support. As only two working days will have passed, Panel Members must be
convinced that the conditions for a Sheriff granting an order no longer exist and be able to
evidence and explain any change which means that they are satisfied the conditions for
granting the order no longer apply

Example

Decision: To terminate the Child Protection Order s.47

Reasons: The Child Protection Order was granted in response to serious allegations of
sexual and physical abuse by Emily against her father. There were significant concerns for
Emily’s safety at home as her father, although he did not live in the family home, had
threatened Emily’s life if she disclosed the abuse and it was not felt her mother could keep
her sufficiently safe as she was also a victim of this very controlling and violent man. Since
the abuse came to light and the Child Protection Order was taken, Emily’s father has been
arrested and remanded in custody in relation to another serious offence. It is now safe for
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Emily to return home as circumstances have changed significantly since the order was
granted and the immediate threat of danger has been removed. In the light of Emily’s
disclosures the Children’s Reporter has arranged for the local authority Social Work
Department to provide support to Emily and her mother, with the option that the local
authority can again refer Emily to the Children’s Reporter if her father is released and poses
any risk to her.

Appeal Rights: Application for variation or termination of the order

6.15 If the second working day hearing decides to continue the Child Protection Order,
with or without variation, the chairing member must inform the following people, if present,
of their right to apply to the Sheriff for a variation or termination of the order within two
working days:

e thechild

e arelevant person

e any person who has, or has recently had, a significant involvement in the upbringing
of the child

e the person who applied for the Child Protection Order

e the person who is required under the order to produce the child to the applicant

6.16 The Principal Reporter may also apply to the Sheriff Court for a variation to the
directions attached to the Child Protection Order. The Children’s Reporter will decide
whether to arrange a grounds hearing. If they do not arrange a grounds hearing, the order
will lapse.

6.17 The chair should inform the child and relevant persons that, unless terminated by
the Sheriff before then, there will likely be a further hearing on or before the eighth
working day from the date on which the Child Protection Order was granted.

Next steps

6.18 In most cases, a Child Protection Order ends a maximum of eight working days
beginning the day after it was first granted. If the Children’s Reporter is satisfied that one or
more of the grounds of referral exists and that it is necessary that a Compulsory Supervision
Order be made for the child (or an existing order reviewed), the Children’s Reporter will
arrange a children’s hearing on or before the eighth working day.

6.19 An eighth working day hearing is a grounds hearing. Please refer to the section of the
manual on grounds hearings for the legal options open to the children’s hearing.

b. Advice to the Sheriff on an application to vary or terminate a
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Child Protection Order (s50)

6.20 Any of the persons listed in paragraph 6.15 may make an application to the Sheriff
for a variation or termination of a Child Protection Order before the second working day
hearing, or within two working days thereafter. The application must be heard by the Sheriff
within three working days after the day on which the application is made.

6.21 When such an application is made, the Principal Reporter may arrange for a hearing
to provide advice to the Sheriff. The purpose of the hearing is to provide any advice to the
Sheriff they consider appropriate to the Sheriff’s decision on the application.

6.22 In particular, the hearing may wish to consider the following:

e The nature of the application to the Sheriff —is it for a variation to one of the
directions attached to the order, or for termination of the order as a whole?

e |f the application relates to variation, would the hearing support the variation, and
why or why not?

e If the application relates to termination of the order, what were the circumstances
which existed at the time the order was granted? In the opinion of the hearing do
the criteria for the granting of the Child Protection Order continue to exist?

6.23 The purpose of this hearing is to provide advice to the Sheriff only. The hearing is not
able to make any changes to the Child Protection Order.

6.24 There are no rights of appeal against the terms of this advice.

c. Grounds hearing (s69) (ss.90-95)

6.25 A grounds hearing may be the first time that a child or young person and their family
has had contact with the Children’s Hearing System. Panel Members should be mindful of
this when preparing for the hearing and during the hearing itself. A child and relevant
person coming to their first hearing may need more information about roles and procedures
during the hearing than those who have attended hearings before.

6.26 A grounds hearing may be arranged for a child who is already the subject of a
Compulsory Supervision Order, for example where new grounds have arisen justifying
referral for consideration of compulsory measures of supervision or where the child’s
circumstances have changed leading to an increase in existing concerns. Panel Members
therefore should check whether or not there is already a Compulsory Supervision Order in
place.

6.27 Where there is already a Compulsory Supervision Order in place for the child and
new grounds of referral are accepted or established, a review of the existing Compulsory
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Supervision Order must be carried out by the children’s hearing.
Referral to a grounds hearing

6.28 A Children’s Reporter will refer a child to a grounds hearing if, following
investigation, they are satisfied that one of the grounds in s67(2) of the 2011 Act exists and
that it is necessary for a Compulsory Supervision Order be made for the child or that a new
statement of grounds be considered by the hearing.

M Legislation and Legal Tests

The grounds for referral are:

(a) the child is likely to suffer unnecessarily, or the health or development of the child is likely
to be seriously impaired, due to a lack of parental care
(b) a schedule 1 offence has been committed in respect of the child
(c) the child has, or is likely to have, a close connection with a person who has committed a
schedule 1 offence
(d) the child is, or is likely to become, a member of the same household as a child in
respect of whom a schedule 1 offence has been committed
(e) the child is being, or is likely to be, exposed to persons whose conduct is (or has been)
such that it is likely that —
(i) the child will be abused or harmed, or
(ii) the child’s health, safety or development will be seriously adversely affected
(f) the child has, or is likely to have, a close connection with a person who has carried out
domestic abuse
(g) the child has, or is likely to have, a close connection with a person who has committed an
offence under Part 1, 4 or 5 of the Sexual Offences (Scotland) Act 2009
(h) the child is being provided with accommodation by a local authority under section 25 of
the Children (Scotland) Act 1995 and special measures are needed to support the child
(i) a permanence order is in force in respect of the child and special measures are needed to
support the child
(j) the child has committed an offence [only if the child is at least 12 years old]
(k) the child has misused alcohol
() the child has misused a drug (whether or not a controlled drug)
(m) the child’s conduct has had, or is likely to have, a serious adverse effect on the health,
safety or development of the child or another person
(n) the child is beyond the control of a relevant person
(o) the child has failed without reasonable excuse to attend regularly at school
(p) the child —
(i) has been, is being, or is likely to be, subjected to physical, emotional or other
pressure to enter into a civil partnership, or
(ii) is, or is likely to become, a member of the same household as such a child
(q) the child —
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(i) has been, is being, or is likely to be forced into a marriage, or
(ii) is, or is likely to become, a member of the same household as such a child

6.29 Only the child and relevant persons are required to make a response to the
statement of grounds and supporting facts. The chairing member has a legal duty to keep
the numbers of attendees in the hearing room to a minimum. Only the child, the relevant
person(s), their representatives, if any, and the child’s Social Worker should be in
attendance during this section of the hearing.

Offence grounds (ground j)

6.30 Itis important that the child and any relevant person know how information about
grounds for referral and any related supporting evidence,